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IN THE 


United States Court of Appeals 

i 

i 

District of Columbia. 


No. 9442. 

Daniel F. Boone, Appellant, 
v. 

Wachovia Bank & Trust Company, a Corporation, as Sub¬ 
stituted Trustee under the Will of Frances M. Lightn^r, 
Deceased, Winston-Salem, North Carolina, Appellee. 

I 

— 

I 

No. 9443. 

I 

Daniel F. Boone, Appellant, 

i 

i 

v. 

Wachovia Bank & Trust Company, a Corporation, as Sub¬ 
stituted Trustee under the Will of Frances M. Lightner, 
Deceased, Winston-Salem, North Carolina, Appellee. \ 


Appeals From Two Judgments of the District Court of the 
United States for the District of Columbia Against the 
Appellant and in Favor of the Appellee. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

i 

This court has jurisdiction to review the judgments o^ 
the District Court of the United States for the District of 
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Columbia in favor of the appellee and against the appellant 
in the above action under Title 17, Section 101, of the 1940 
Code of Laws for the District of Columbia. 

STATEMENT OF THE CASE. 

On April 2, 1945, the appellee (Plaintiff below), Wach¬ 
ovia Bank and Trust Company, a corporation, as alleged 
Substituted Trustee under the Will of Frances M. Liglit- 
ner, Deceased, filed in the court below its complaint against 
Daniel F. Boone, the appellant (Defendant below). The 
complaint (Jt. App. 2-5) was in two counts, each of which 
was based upon an alleged final judgment of the Superior 
Court of North Carolina attached to the complaint. (Jt. 
App. 6-17) The said alleged North Carolina judgment was 
made in a suit against Daniel F. Boone, Trustee of a trust 
fund created under the Will (Jt. App. 51-62) of Frances 
M. Lightner, Deceased, by certain parties claiming to be 
beneficiaries under said trust. Said North Carolina judg¬ 
ment on its face discloses that Daniel F. Boone was a testa¬ 
mentary trustee under said will; that the Estate of Frances 
M. Lightner has been closed, and the said Daniel F. Boone 
had accepted the office of trustee and had set up the trust 
known as “The Educational Trust Fund” under said will, 
and had taken possession of the funds as trustee at the time 
of the filing of the North Carolina suit for his removal. 
That on February 2, 1940, the North Carolina court, in a 
suit filed by the said Boone to construe the said will, had 
approved the setting up of the trust by the said Boone as 
testamentary trustee under said will. (Jt. App. 8) That 
the said judgment of the North Carolina Court (attached 
to the complaint) on its face also discloses that the said 
Boone was in the military service of the United States (Jt. 
App. 7) and that he and the trust funds were both in the 
District of Columbia when the action for his removal as 
trustee of said trust fund was filed in North Carolina. (Jt. 
App. 8, 9) There was, however, a certificate in his posses¬ 
sion as trustee in the District of Columbia disclosing that 


he had invested $5,000.00 of the trust fund in the Piedmjont 
Federal Savings and Loan Association of Winston-Salem, 
North Carolina. (Jt. App. 7, 13) The said North Carolina 
judgment discloses that the said Boone was served by pub¬ 
lication only (Jt. App. 6) and entered no appearance in 
the North Carolina suit; that the suit proceeded to trial 
and judgment in his absence (while he was in military 
service of the United States) with the result that the North 
Carolina Court by its judgment attempted to remove jthe 
said Boone as Trustee of the said “Educational Trjust 
Fund”, enjoin him from receiving dividends upon trjust 
fund investments as well as attempting to enjoin all cor¬ 
porations or parties, regardless of their location, and with¬ 
out personal service of process, from paying to the s^id 
Boone dividends upon his trust investments. (Jt. App. 
15-17) That the first count of the complaint filed in the 
lower court on April 2, 1945, based on the said North Caro¬ 
lina judgment, prayed that the lo'wer court give full fa^th 
and credit to the North Carolina judgment and require tjlie 
said Boone to forthwith deliver and surrender certajin 
specific assets held by him as Trustee under the said Will 
of Frances M. Lightner, Deceased. (Jt. App. 4) The sec¬ 
ond count of the complaint in the court below, based aljso 
upon the alleged North Carolina judgment, prayed that fijill 
faith and credit be given to the North Carolina judgment, 
and for an accounting by the said Boone to the complainant, 
Wachovia Bank and Trust Company, as alleged substituted 
trustee. (Jt. App. 5) That the defendant Boone in the 
lower court on May 8, 1945, filed his motion to dismiss (it. 
App. 17) on the ground that the complaint did not state!a 
claim upon which relief could be granted, and also that the 
plaintiff lacked the designated representative capacity jo 
maintain the action. Upon a hearing of this motion to dis¬ 
miss, the lower court on February 1, 1946, sustained the 
motion as to the first count and overruled the same as to 
the second count with leave to the defendant Boone to rj?- 
new said motion in his answer. (Jt. App. 17,18) 
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The defendant Boone filed his answer to the second count, 
and again renewed his motion to dismiss. (Jt. App. 18,19) 
Thereafter, the plaintiff on June 6,1946, filed its motion for 
summary judgment (Jt. App. 19), and on June 27, 1946, 
filed its amended motion for summary judgment. (Jt. App. 
21) Upon the hearing on the motion for summary judg¬ 
ment as amended the lower court on June 28, 1946, without 
passing upon the defendant’s motion to dismiss the second 
count raised in his answer, granted said motion for sum¬ 
mary judgment and directed the defendant to deliver to the 
plaintiff all property held by him under the Will of Frances 
M. Lightner, Deceased, and further directed that the action 
be referred to the court auditor to state the account of the 
defendant Boone as trustee. (Jt. App. 20-22) 

That defendant Boone, in accordance with the lower 
court’s order of June 28, 1946, filed with the auditor his 
verified account and delivered to counsel for plaintiff all 
of the available property in his possession belonging to this 
trust, except the sum of $2,270.97, which he retained as part 
of his commission as trustee. (Jt. App. 22-34) That on 
the 25th day of September, 1946, the defendant Boone noted 
and filed in the lower court his appeal from the judgment 
of June 28, 1946. (Jt. App. 48, 49) That the court auditor 
on the 24th day of September, 1946, filed his report with 
the stated account of the defendant Boone, which report, 
among other things, recommended that the appellant Boone 
be denied the right to claim commissions or costs in this 
action. (Jt. App. 35-40) 

That the defendant Boone on the 2nd day of October, 
1946, filed his exceptions to the auditor’s report. (Jt. App. 
49) That the lower court on October 29, 1946, overruled 
the defendant Boone’s exceptions to the auditor’s report, 
ratified said report, and directed delivery of certain assets 
forthwith. (Jt. App. 49, 50) 

That the defendant Boone on the 6th day of November, 
1946, noted and filed in the lower court his appeal from this 
judgment of October 29, 1946. (Jt. App. 50) It is from 



I 
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the lower court’s judgment of June 28, and October 29,1946, 
that the above notices of appeal were noted, served, and ajre 
prosecuted. i 

POINTS ON APPEAL. 

i 

1. The lower court committed error in making that pairt 
of its order of February 1,1946, which overruled the defen¬ 
dant’s motion to dismiss the second count of the complaiiit. 

2. The lower court committed error in failing to pa$s 

upon defendant’s motion raised in his answer to dismiss 
the second count of the complaint, and also in making i{s 
order of June 28, 1946, granting plaintiff’s motion for sunji- 
mary judgment, directing the defendant to surrender th|e 
trust property in his possession to the plaintiff, and re¬ 
ferring the action to the auditor to state the account of the 
defendant. ! 

i 

3. The lower court committed error in making its ordefr* 
of October 29, 1946, which overruled the defendant’s exi- 
ceptions to, and ratified the auditor’s report, directed the 
defendant to forthwith pay to the plaintiff certain trusjt 
funds, and denied to him his commissions as trustee, and 
his cost incurred for the accounting, including counsel feesL 

I 

SUMMARY OF ARGUMENT. 

I 

1. The complaint below was based entirely upon an al] 
leged foreign judgment which disclosed the attempted rej 
moval of the defendant, a resident of the District of Colum-j 
bia, as testamentary trustee of a trust fund, which was also| 
located in the District of Columbia. The defendant below^ 
was in the military forces of the United States, and thd 
North Carolina judgment, purporting to remove him as' 
trustee, was made without his presence at the trial and withj 
no notice to him of the suit except that of publication. The! 
complaint was in two counts, based entirely upon the North' 
Carolina judgment. Both counts w T ere challenged by mo¬ 
tion to dismiss upon the ground that the complaint did not 
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state a claim upon which relief could be granted, and also 
that the plaintiff lacked the designated representative 
capacity to sue. The lower court dismissed the first count 
and overruled the motion as to the second with leave to the 
defendant to renew the same in his answer. The lower 
court committed error in not sustaining the motion to dis¬ 
miss as to both counts, as the defects which were success¬ 
ful in dismissing the first count, were equally applicable to 
the second. 

2. The defendant below filed his answer to the second 
count and incorporated therein his motion to dismiss. The 
plaintiff, ignoring the motion to dismiss the second count 
raised in the answer, moved for summary judgment. The 
lower court by its order of June 28, 1946, without passing 
upon defendant's motion to dismiss the second count, 
granted summary judgment to plaintiff, and directed the 
defendant to surrender the trust property he held as trus¬ 
tee to the plaintiff, and referred the action to the auditor 
to state the account of the defendant. That in taking this 
action the lower court committed error in that the same de¬ 
fects which had defeated the first count upon which no ap¬ 
peal had been taken, making the issues res judicata between 
the parties, were equally applicable to the second count. 
It was from this final order that the first appeal was noted 
and served. 

3. The defendant in compliance with the order of June 
28, 1946, from which a timely appeal was noted, filed with 
the court and auditor his verified account, in which, among 
other things, lie claimed his commissions, as was provided 
by the will under which he had been appointed trustee. 
This issue the auditor refused to determine, but recom¬ 
mended to the court that the matter of commission of de¬ 
fendant be referred to a North Carolina court for deter¬ 
mination. The lower court by its order of October 29, 1946, 
overruled the exception of the defendant to the auditor’s 
report, ratified and confirmed the same, and directed the 
defendant to forthwith pay to the plaintiff all trust funds 
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in his possession. That the lower court, in making its order 
of October 29, 1946, committed error in that it depjrived 
this defendant of the right to even claim in the lower pourt 
his commission or his costs and counsel fees for the prepa¬ 
ration and filing of his account. Tt was from this ordeij that 
the second notice of appeal was filed and served. 

I 

ARGUMENT. 

i 

Points 1 and 2. 

I 

The lower court by its order of February 1, 1946, ( 20111 - 
mitted error in not granting that part of defendant’s (first 
motion as prayed for dismissal of the second count of the 
complaint, but as leave was granted to renew the same in 
the answer that part of the order which overruled the;mo¬ 
tion to dismiss the second count was not then appealable. 

The defendant in his answer renewed his motion to idis¬ 
miss the second count, and the plaintiff filed its motion for 

• I 

summary judgment on the pleadings. 

'When thi« motion for summary judgment was heard,I the 
time for appeal by the plaintiff from the order dismissing 
the first count of the complaint had expired, and no appeal 
having been filed, the judgment dismissing the first count 
became res judicata between the parties. 

The lower court committed error in not passing upon! the 
defendant’s motion raised in his answer to dismiss the sec¬ 
ond count, and in making its order of June 28, 1946, grant¬ 
ing the plaintiff’s motion for summary judgment on I the 
pleadings, and directing the defendant to turn over all of 
the trust assets in his possession to the plaintiff, and Also 
referring the action to the auditor to state the account of 
the defendant. 

The judgment of the North Carolina Court attached to 
the complaint shows on its face that it is an action in per¬ 
sonam and is the only basis to support the second count of 
the complaint. Tt discloses also that: j 

1. The defendant was a testamentarv trustee. 


8 


2. Neither the trustee nor the trust funds were in the 
State of North Carolina at the time suit was instituted 
therein against the trustee. 

3. That service of the summons upon the defendant was 
made by publication only. 

That the judgment in the North Carolina suit, the sole 
basis for this complaint, was an action in personam there 
can hardly be any doubt, and all of the Federal authorities 
and most of the states, including the State of North Caro¬ 
lina, hold that such a judgment, without showing personal 
service upon the defendant within the state where the suit 
was filed, can have absolutely no validity as the basis of a 
suit in another state. 

The Supreme Court in Pennoyer v. Neff. 95 U. S. 714, 
727, said: 

“But where the entire object of the action is to de¬ 
termine the personal rights and obligations of the de¬ 
fendants, that is, where the suit is merely in personam , 
constructive service in this form upon a non-resident 
is ineffectual for any purpose.” 

In Wetmore v. Karrick. 205 U. S. 141, 149, which went 
up from this jurisdiction, it said: 

“It is also an elementary doctrine of this court that 
a judgment rendered iv personam against a defendant 
without jurisdiction of his person is not only erroneous 
but void. Pennoyer vs. Neff, 95 U. S. 714.” 

In Volume 3, Section 523, of Bogert on Trusts, the gen¬ 
eral law is stated as follows: 

“The courts of the state where the trust was created 
have no jurisdiction as such to remove the trustee. * * * 
If a decree is entered, even though the trustee has ac¬ 
tual notice of the proceedings, it is void and will not 
be recognized in the courts of another state.” 

In the case of Parker v. Kelley, et ul., 166 Fed. 968, a Fed¬ 
eral New York Court had before it the question of the valid- 
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ity or enforcibility in New York of a judgment of a Massa¬ 
chusetts Court removing a trustee, where the trust fupds 
had been taken from the State of Massachusetts into >|ew 
York. The court (page 971) said: j 

“In view of the removal of the trust funds and prop¬ 
erty in question from the State of Massachusetts to (lie 
State of New York, this case does not come within hny 
exception by which there may be a valid determination 
of the proceeding without service of process upon the 
defendant in the state where the action was begun lor 
without his voluntary submission to the jurisdiction 
of the court. The proceeding was not in rein, nor Was 
the res the status of the existing relationship betwpen 
the parties. It was a proceeding in personam agaiijist 
the individual trustee to remove him on account of ljis 
unfitness or personal misconduct, and in such an acti|on 
constructive service of original process upon a non¬ 
resident is insufficient.” | 

i 

This court as late as December, 1945, in the case of 7jw- 
flenmity Insurance Company v. Smoot , 80 U. S. App. D. |0. 
287, 289; 152 F. (2d) 667, stated: j 

“Admittedly, service by publication is not good in 
actions in personam on non-residents not found withjin 
the Jurisdiction unless property of the party within 
the State be the subject of attachment.” 

I 

The North Carolina judgment, upon which this suit jis 
predicated, alleged that an attachment was issued against 
a $5,000 investment of the trust funds in the Piedmont Fed¬ 
eral Savings & Loan Association, of Winston-Salem, North 
Carolina. Even if this was a valid attachment of funds cfr 
property belonging to the trust within the state (which is 
disputed) it would only give the North Carolina Court jur¬ 
isdiction over this alleged $5,000 credit fund in North Caro¬ 
lina. The record in this case discloses that this trust i|s 
valued at about $95,000, and it will be noted from the rec¬ 
ord that the trustee had in his possession in Washington 
a paid-up stock certificate of $5,000 in the Piedmont Federal! 
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Savings & Loan Association, and it is inconceivable how 
a valid attachment could be issued against the company 
which sold the certificate to the trustee for value. The 
record in this action is sufficiently clear as to the purpose 
of the North Carolina Court in alleging its jurisdiction by 
the issuance of this attachment, but it fell into the same 
error as is stated in the opinion by Mr. Justice Clark in 
Indemnity Insurance Company v. Smoot, supra, and on 
page 289, paragraph 6, of the opinion he states: 

“Admittedly, service by publication is not good in 
actions in personam on non-residents not found within 
the jurisdiction unless property of the party within 
the State be the subject of attachment. In order to 
cure this defect in the service, vital to its jurisdiction 
in the cause, the Circuit Court of Vermilion County, 
Illinois, made a finding that ‘the suit involves a res 
within the jurisdiction of this Court.’ It is tacitly ad¬ 
mitted that if the action were in personam the service 
was fatally defective.” 

Even tlie North Carolina Courts uphold the law as stated 
in Pennoyer v. Neff, supra, which requires personal service 
in the state where the suit is brought in all actions in per¬ 
sonam. or an attachment of funds within the state, and then 
limiting the jurisdiction to adjudicate upon the property 
seized onlv. 

May v. (Jetty, 140 N. C. 310; 53 S. E. 75. 

Southern Mills. Inc. v. Armstrong, et al.. 223 N. C. 
495: 27 S. E. (2d) 281. 

The motion to dismiss the first count clearly raised the 
issue of the designated capacity of the plaintiff to sue, and 
that the complaint did not state a cause of action upon 
which any relief could be granted. The first count, except 
for the designated capacity of the plaintiff, being entirely 
different from the second count’s claim for an accounting 
it could be severed from the first count and an independent 
final judgment entered thereon under F.R.C.P. 54-b. This 
was done by the court in its judgment of February 1, 1946, 
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and became a final and appealable order which, after tljie 
time of appeal had expired, made all of the issues raised 
by the motion to dismiss res judicata between the partiejs, 
including the issue of the capacity of the plaintiff to si^e 
as substituted trustee. I 

Collins v. Metro-Goldivyn Picture Corporation, et all, 
106 F. (2d) 83. ' I 

i 

The principle of res judicata applies with equal force tb 
is.sucs once determined between litigants by final judgment 
even though the judgment is erroneous, as was said by thijs 
court in S wofford v. International Mercantile Marine Co\, 
72 U. S. App. D. C. 225, 228; 113 F. (2d) 179. | 

The lower court should have applied the principle of re§ 
judicata on defendant’s motion raised in his answer to disj 
miss the second count, as the first count which raised th^ 
same issues had been dismissed, and no appeal had beep 
taken therefrom. i 

The dismissal of the first count of the complaint, not be-j 
ing appealed from, became res judicata as to all issues 
raised therein. One of the issues relied upon in the motion 1 
to dismiss was that the plaintiff lacked the designated! 
capacity to maintain the action. This issue being sustained! 
by the court it became res judicata between the parties. 

The second count based its right to sue entirely upon the! 
North Carolina judgment removing the defendant and ap-| 
pointing it as a successor trustee. This issue having been | 
decided adversely to the plaintiff by dismissal of the first I 
count, it should be estopped from proceeding to trial upon 
the same issue between the same parties upon the second 
count, upon the well recognized principle of res judicata. 

The Supreme Court in Ilart Steel Company v. Railroad I 
Supply Company, 244 U. S. 294, 299, in defining res judi- \ 
rata said: 

“This doctrine of res judicata is not a mere matter | 
of practice or procedure inherited from a more tech- ! 
nical time than ours. It is a rule of fundamental and j 
substantial justice, ‘of public policy and of private ! 
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peace,’ which should be cordially regarded and en¬ 
forced by the courts to the end that rights once estab¬ 
lished by the final judgment of a court of competent 
jurisdiction shall be recognized by those w'ho are bound 
by it in every way, wherever the judgment is entitled 
to respect.” 

A judgment is res judicata in all subsequent action, as to 
all facts actually litigated and determined between the same 
parties prior thereto, even though there is a difference of 
issues in the two actions. 

Aetna Casualty and Surety Co. v. Abbott, 130 F. (2d) 
40, 42. 

In the above case there was a judgment sustaining a 
demurrer to a second plea, and it was held to be res judi¬ 
cata as to all issues raised by the plea. 

The Supreme Court in Reed v. Allen, 286 U. S. 191, 201, 
a case which went up from this jurisdiction, said: 

“These decisions constitute applications of the gen¬ 
eral and well settled rule that a judgment, not set aside 
on appeal or otherwise, is equally effective as an estop¬ 
pel upon the points decided, whether the decision be 
right or \crong.” * * * 

“The indulgence of a contrary view would result in 
creating elements of uncertainty and confusion and in • 
undermining the conclusive character of judgments, 
consequences which it was the very purpose of the doc¬ 
trine of res judicata to avert.” 

This court in Sivofford v. International Mercantile Ma¬ 
rine Company, supra, Mr. Justice Vinson said: 

“It is settled that, when time for appeal has expired, 
a judgment entered by a tribunal with jurisdiction is 
binding even though erroneous.” 

Point 3. 

The lower court committed error in making its order of 
October 29, 1946, from which the second appeal in this ac¬ 
tion is prosecuted. 
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The lower court having by its order of February 1, 1946, 
overruled defendant’s motion to dismiss the second coujit 
of the complaint without prejudice to renewing same in h|is 
answer, the defendant filed his answer and renewed h^s 
motion to dismiss the second count. The lower court c(n 
June 28, 1946, without passing on the renewed motion to 
dismiss granted the plaintiff’s motion for summary judg¬ 
ment, directed the defendant to surrender to the plaintiff 
all securities and other property held by him as trustee 
and referred the action to the auditor with direction t^> 
state the account of the defendant. From this order thp 
first appeal was noted and is prosecuted. | 

The defendant in compliance with the order of June 2$, 
1946, surrendered to counsel for the plaintiff all of the sakjl 
property, except the sum of $2,270.97, which he retained a$ 
part of his commissions, which, by the terms of the trust 
as set up by the will, he was directed so to do. The defen-i 
dant then promptly filed with the auditor his verified acj 
count, in which he claimed his commissions, costs and coun-j 
sel fees. 

The auditor, after hearing, filed his report with the veri-[ 
tied account of the defendant, but refused to pass upon the 
defendant’s claim for commissions, counsel fee, or costs.] 
In his findings he stated “that only the North Carolina] 
courts having jurisdiction over the trust estate should de-l 
termine what, if any, compensation the defendant may be 
entitled to;”. And “recommended that the claim of the 
defendant for compensation be denied without prejudice to 
his right to assert his claim in the courts of the State of 
North Carolina.” Exceptions were filed to the report by 
the defendant which were overruled and the account ratified 
and confirmed. 

F.R.C.P. No. 52-A provides: j 

i 

“ # * * The findings of a master, to the extent that 
the court adopts them, shall be considered as the find- ] 
ings of the court.” I 
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Hence the court by its order of October 29, 1946, ratify¬ 
ing the auditor’s report, refused to permit the appellant 
to assert a claim for commissions and costs in his account¬ 
ing, which had been directed by its order of June 28, 1946. 

The second count of the complaint was a suit upon a for¬ 
eign judgment and this court in Indemnity Insurance Com¬ 
pany v. Smoot, supra, page 290, paragraph 10, stated the 
well established law that “An action on a judgment is re¬ 
garded as a new and independent action.” This being so, 
it is hard to conceive that the court below has refused to 
even pass upon a claim for commissions and costs in an 
action when a party has been called to account. 

Bouvier’s Dictionary, Third Revision (1914) Volume 1, 
page 107, citing many authorities, defines account as fol¬ 
lows: 


“A detailed statement of the mutual demands in the 
nature of debit and credit between |)arties, arising out 
of contracts or some fiduciary relation;” * * * 

“A statement of the receipts and payments of an 
executor, administrator, or other trustee of the estate 
confided to him.” 

The appellee filed its complaint in this jurisdiction and 
was permitted to proceed only upon the second count of its 
complaint which prayed for an accounting against the ap¬ 
pellant. This court has said that this was an independent 
action, and as it was for an accounting the defendant was 
compelled under the rules to make his claim for commis¬ 
sions as trustee in the action or be forever barred. 
F.R.C.P. 13-A: 

“(a) Compulsory Counterclaims. A pleading shall 
state as a counterclaim any claim, not the subject of a 
pending action, which at the time of filing the pleading 
the pleader has against any opposing party, if it arises 
out of the transaction or occurrence that is the subject 
matter of the opposing party’s claim and does not re¬ 
quire for its adjudication the presence of third parties 
of whom the court cannot acquire jurisdiction.” 
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It was error for the lower court to refuse to pass up<jm 
appellant’s claim for liis commissions and costs, and jto 
direct him to go to a foreign jurisdiction to make his dje- 
mand. 

CONCLUSION. 

The appellee, to claim any right to bring the action |n 
the lower court against the appellant, must find that rigjit 
in the wording of the North Carolina judgment attached 
to the complaint. If that judgment is void, the complaint 
below based upon said judgment is without any validity. 
The North Carolina judgment shows upon its face that |it 
was an action in personam , and sought to remove a testa¬ 
mentary trustee of an “Educational Trust Fund” whefe 
neither the trustee nor the corpus of the trust was located 
in North Carolina at the time the suit was filed, and wi^li 
service of process by publication only. Such judgments 
are not only erroneous, but void, and cannot be made tljie 
basis of a suit in a foreign state. The appellant haviiig 
challenged both counts of the complaint below, attacking 
the designated capacity of the appellee to bring its aetio(i, 
and also that the complaint did not state a claim upon whi(fh 
relief could be granted, the court should have granted ap¬ 
pellant’s motion to dismiss both counts. 

Therefore, it is respectfully submitted that the low<fcr 
court committed error in not sustaining appellant’s motion 
to dismiss both counts, and also committed error in ijts 
orders of June 28 and October 29, 1946; and its action 
should be reversed with costs. 

Respectfully submitted, 

Richard E. 'VVellford, 

1427 Eye Street, N.W., 
Attorney for Appellant . 
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i. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed Apr. 2, 1945 

In the District Court of the United States for the 
District of Columbia. 

Civil Action No. 28349. 

Wachovia Bank and Trust Company, a corporation, as 
Substituted Trustee under the will of Frances M. 
Lightner, deceased, Winston-Salem, North Carolina, 
Plaintiff , 

v. 

Daniel F. Boone, 7930 Sixteenth Street, N. W., Washing¬ 
ton, D. C., Defendant. 

Complaint on Judgment, To Recover Sundry Securities, 

and for an Accounting. 

First Count 

1. Jurisdiction of this Court is conferred by Title 11, 
Sections 301 and 306, D. C. Code, 1940. 

2. Prior to the 7tli day of February, A. D., 1944, the de¬ 
fendant, Daniel F. Boone, was Trustee under the will of 
Frances M. Lightner, deceased, and as such held certain as¬ 
sets and property belonging to said estate, subject to ad¬ 
ministration under the direction of the Superior Court of 
Polk County, State of North Carolina. In a certain action 
instituted by Clarence M. Lightner, Alice Lightner Hopf, 
Martha Lightner Boone, Theodore A. Lightner, individually 
and as a member of the Advisory Committee under the will 
of Frances M. Lightner, deceased, Arthur B. McGraw, as a 
member of the Advisory Committee under the will of Fran¬ 
ces M. Lightner, deceased, and Claudia Lightner, Theodore 
A. Lightner III, and Daniel M. Boone, minors, by their next 


l 


friend, W. C. Hague, as plaintiffs, against the defendant, 
Daniel F. Boone, Trustee under the will of Frances M. 
Lightner, deceased, said Superior Court of Polk County, 
State of North Carolina, entered an order and decree 
2 removing said Daniel F. Boone as Trustee ana ap¬ 
pointing plaintiff herein as Substituted Trustee in 
his place and stead, vesting in plaintiff as such Substituted 
Trustee, all of the right, title and interest which had been 
vested in said Daniel F. Boone as Trustee aforesaid; [that 
an authenticated copy of said judgment and decree is here¬ 
to annexed marked Exhibit A and prayed to be read and 
considered as a part hereof. 

3. At the date of said judgment and decree, said D4niel 
F. Boone held as Trustee aforesaid the following anjong 
other assets, in and upon the trusts and for the uses Jand 
purposes declared in and by the will of Frances M. Li^ht- 
ner, deceased namely: 

380 shares Common Stock McGraw Electric Compan^ 

100 shares Common Stock The Chrysler Corporation 
50 shares Common Stock The E. I., DuPont DeNemburs 
Company 

125 shares Common Stock The S. S. Kresge Company 
2759 shares Common Stock The Nelson, Baker & Co. 

50 shares Massachusetts Investors Trust 

Investment in Piedmont Federal Savings and Loan Asso¬ 
ciation of Winston-Salem, N. C. $5,000.00 

Six (6) U. S. Defense Bonds Series G 2 1 /1>% (a $l,00(j).00 
each, Nos. M-229721 through 26 

Three (3) U. S. Savings Bonds; two at $750.00 each ^ua- 
turity value $1,000.00 each, and one @ $375.00, }na- 
turity value $500.00, maturing in ten years from date 
of purchase. 

One (1) U. S. War Bond, Series F, #M-230734-F.| (a 
$740.00, maturing twelve years from 7/1/42, |for 
$1,000.00 

One (1) U. S. War Bond, Series F, No. M-4844S0, ma¬ 
tures in 12 years from Feb. 1,1943, for $1,000.00 


One (1) U. S. War. Bond, Series F, No. D-249956-F, ma¬ 
tures in 12 years from Feb. 1,1943, for $500.00 

One (1) U. S. War Bond, Series G, No. M-1329542-G, for 

$1,000.00 

Money on deposit at the time of filing of last report on 
September 7,1943, $731.07 

4. Although demand has been made upon said Daniel F. 
Boone to surrender and deliver up the said assets and prop¬ 
erty hereinabove set forth, he has wholly failed to sur¬ 
render or deliver up the same, or any part thereof, but now 
holds the same in the District of Columbia, although by vir¬ 
tue of the said judgment and decree, he was divested of all 
and any right, title or interest therein. 

3 Wherefore, the plaintiff demands judgment that 

the said defendant be required forthwith to surrender 
and deliver up all of the said property hereinabove de¬ 
scribed, unto the plaintiff as Substituted Trustee by virtue 
of the said judgment and decree hereinabove mentioned. 

Second Count 

1. Jurisdiction of this Court is conferred by Title 11, Sec¬ 
tions 301 and 306, D. C. Code, 1940. 

2. On, to-wit, the 7th day of February, A. D., 1944, the 
plaintiff herein was appointed as Substituted Trustee under 
the will of Frances M. Liglitner deceased, by a judgment 
and decree duly passed and entered by the Superior Court 
of Polk County, North Carolina, in a certain action insti¬ 
tuted in said Court by Clarence M. Liglitner and others, 
against the defendant, Daniel F. Boone, as Trustee under 
the will of said decedent. An authenticated copy of said 
judgment and decree is hereto annexed marked Exhibit A 
and prayed to be read and considered as a part hereof. 

3. As such Substituted Trustee, plaintiff is, by virtue of 
said judgment and decree, vested with the title to all assets 
and property now held, or formerly held, by the said Daniel 
F. Boone as Trustee aforesaid. Not only has said Daniel 
F. Boone refused and failed to surrender and deliver up 
said property, although he has been requested so to do, but 


plaintiff is informed and believes be has collected, ojr is 
attempting to collect, interest and dividends thereon. J As 
such Substituted Trustee, plaintiff is informed and believes 
it is entitled to require the said defendant, Daniel F. Bopne, 
to account to it for anv and all such collections made by him 
since the date of his removal, and to surrender and deliver 
up all property constituting a part of the said est|ate. 
4 Wherefore, the plaintiff demands judgment jhat 

said defendant be required to account for and jpay 
over to the plaintiff all and any sums collected or received 
by him either as or from assets and property belonging to 
said trust, in whatever form, and to surrender and deliver 
up to the plaintiff all property which he received as Trus¬ 
tee of the estate of said Frances M. Lightner, deceased'; or 
in default thereof that the plaintiff may have judgnlent 
against said defendant for sucli amount as the Court shall 
determine may be due and payable to the plaintiff as such 
Substituted Trustee. 

Brandenburg & Brandenburg 

By Louis M. Denit, 

Attorneys for Plaintiff, 

719 15th Street, N. W., 
Washington, D. C. 
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Exhibit 1. 

5 Filed Apr 2 1945 

State of North Carolina 
County of Polk 

In the Superior Court 
January-February Term, 1944 
28349 

Clarence M. Lightner, Alice Lightnei? Hopf, Martha 
Lightner Boone, Theodore A. Lightner, Individually 
and as a Member of the Advisory Committee u/w of 
Frances M. Lightner, Deceased, Arthur B. McGraw, 
as a Member of the Advisory Committee u/w of Fran¬ 
ces M. Lightner, Deceased, and Claudia Lightner, 
Theodore A. Lightner III, and Daniel L. Boone, the 
Last Three Being Minors, Represented in This Pro¬ 
ceeding by Their Next Friend, W. C. Hague, Plain¬ 
tiffs, 

v. 

Daniel F. Boone, Trustee Under the Will of Frances M. 

Lightner, Deceased, Defendant . 

JUDGMENT 

This cause came on for trial at the January-February 
term, 1944, of Polk County Superior Court before the un¬ 
dersigned Judge, regularly assigned to hold and holding 
the Courts in the Eighteenth Judicial District, in which 
District Polk Countv is situated. From the evidence and 
records offered the Court finds the following facts: 

1. That this action was commenced in the Superior Court 
of Polk County, North Carolina, by the issuance of a sum¬ 
mons and the filing of a complaint on the 25th day of No¬ 
vember, 1942. The summons was duly served upon the 
defendant by publication and all orders regarding such 
service and the publication are regular in every respect. 


Personal service out of the State, in lieu of publication, 
under the applicable statute, was also made by Justin J. 
McKenna, Deputy United States Marshall for the District 
of Columbia, who, on December 4th, 1942, personally sjerved 
a copy of the summons, complaint and of the order^ pro¬ 
viding for such service on the defendant, Daniel F: Boone, 
in Washington, D. C. A warrant of attachment was ijssued 
upon affidavit on behalf of the plaintiffs, by virtue ojf this 
an investment of Five Thousand Dollars in the Piedmont 
Federal Savings and Loan Association of Wiijiston- 
(> Salem, N. C. (which investment is a part of thejtrust 
funds involved in this cause), has been attached, and 
is now subject to the action of this Court. 

2. The case was regularly calendared for trial at thd Jan- 
uary-February 1943 term of Polk County Superior (jourt. 
When it was reached for trial it appeared that the ciefen- 
dant was in default, and that said defendant was a Major 
in the United States Army, on duty in Washington, p. C. 
The Court, of its own motion, appointed Thomas H. Franks, 
Esq. of the Hendersonville, N. C. bar to represent the in¬ 
terests of the defendant, making said appointment in com¬ 
pliance with the requirements of the Soldiers’ and Saijlors’ 
Civil Kelief Act of 1940. In the same order the causej was 
transferred to the Superior Court for Henderson Cojunty 
for trial at the term of said court beginning April 20, 1943, 
and the Court directed that a copy of said order be i for¬ 
warded by the Clerk of the Superior Court of Polk County 
to the Adjutant General of the United States Army, Wiash- 
ington, D. C. in order to advise the military authorities of 
the nature of the action and of the importance of the! de¬ 
fendant's presence at the trial in the event the defendant 
should request leave in order to attend the trial. 

3. The case was reached on the trial calendar at j the 
April-Mav term, 1943, of Henderson County Superior 
Court, and it was shown that Thomas H. Franks, Esq. |had 
written a letter to the defendant, and mailed the same yith 
sufficient postage, to him at his address 7930 lfitli Strjeet, 
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N. W., Washington, D. C., advising him of the action of the 
court and offering to present any defense available to the 
defendant and to assist the defendant in any manner in that 
connection; that the letter was deposited in the mail and 
the same was not returned to Thos. H. Franks, although 
the envelope bore a return address; that Thomas H. Franks 
subsequently addressed another letter of like purport to 
the defendant and forwarded the same by registered mail 
to the defendant’s Washington address, and the same 
7 was returned with notation that notice of said regis¬ 
tered letter was left at defendant’s residence, and 
that no attention was paid to the notice; that said Thomas 
FT. Franks thereupon wrote to Stuart H. Robeson, Esq., 
Investment Building, Washington, D. 0., an attorney who 
was then representing Daniel F. Boone in other pending 
litigation, advising him of the facts and requesting him to 
see that the information reached the defendant; that said 
letter bore the return address of Thomas H. Franks on the 
envelope and has not been returned. 

4. That said defendant, Daniel F. Boone, has been duly 
served with the process of this court, and notified of the 
pending action, as above set forth, and has failed to com¬ 
municate with the attorney appointed by the court to repre¬ 
sent him, and has failed to appear by counsel or otherwise, 
or to file any pleadings herein, and that said action on the 
part of the defendant is a deliberate attempt to escape the 
jurisdiction of this court, and to avoid the issues presented 
in this cause. 

5. That the trust fund involved in this action was created 
by the Will of the late Frances M. Liglitncr, a resident of 
Polk County, North Carolina; that the defendant qualified 
in Polk County, N. C., as executor and trustee under said 
Will, and that the said trust fund was set up and approved 
in an action in this court in a judgment signed by Hon. 
Frank M. Armstrong, Presiding Judge, dated February 2, 
1940. 

6. That the defendant, without the approval or authority 
of this court, or any court, has undertaken to remove said 
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trust fund from the jurisdiction of this court to anlpther 

jurisdiction, to-wit: the District of Columbia, and that said 

act of the defendant is a deliberate attempt to escape the 

jurisdiction of this Court. The defendant recently stated 

that as trustee in this matter he closed the account in 

Wachovia Bank and Trust Company in Winston-S^lem, 

North Carolina, and opened an account in a baik in 

8 the District of Columbia, and that the securitiei are 
• • 7 ,| 
in his personal lock box in the Pentagon Building. 

7. That this court has jurisdiction of said trust fund! and 
of all matters pertaining thereto, including the right to re¬ 
move the trustee. 

8. That said defendant, Daniel F. Boone, is continuing 
to act as trustee of said fund. 

9. That the defendant, Daniel F. Boone, since the setting 
up of said trust fund, has annually filed his account With 
the Clerk of the Superior Court of Polk County, and has 


shown thereon the payment of both intangible taxes land 
income taxes to the North Carolina Department of Rev¬ 
enue; that the last annual report filed by said defendant 
was filed on September 7, 1943, said being the fourth an¬ 
nual report of said trustee. 

10. That Daniel F. Boone, as trustee, has paid to himself 
commissions for his services as trustee in excess of [the 
amount provided for by the terms of the will of Frances 
M. Lightner, and by the judgment of this court signed by 
Judge Armstrong, above referred to, and that protest was 
duly filed on behalf of the beneficiaries. 

11. That the court has made careful inquiry into the mat¬ 
ter of this trust and its relationship to other litigation to 
which Daniel F. Boone has been a party, growing out of the 
administration of the estates of Clarence A. Lightner and 
Frances M. Lightner, and trusts created by them, and of 
the ability of the defendant to conduct his defense, and ihe 
Court is of the opinion that the ability of the defendant to 
conduct his defense has not been and is not materially af¬ 
fected by reason of his military service. 
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12. That in the interest of justice, and as a protection to 
the beneficiaries of this trust the court should proceed to 
make inquiry into the charges contained in the complaint 
as to the unfitness of the defendant to act as trustee. 
9 13. That in connection with the administration of 

the estates of Frances M. Liglitner and Clarence A. 
Lightner, of which the defendant was executor, in an action 
for an accounting, the beneficiaries recovered judgment 
against the defendant, Daniel F. Boone, in a substantial 
amount, and that said judgment is unpaid and unsatisfied; 
that in an action against the defendant, Daniel F. Boone, 
for an accounting of a trust fund for the benefit of Martha 
Penelope Boone, this court, in a judgment signed by Hon. 
H. Hoyle Sink, Presiding Judge, dated May 26, 1942, found 
that the defendant deposited said trust funds in the Wa¬ 
chovia Bank and Trust Company of Winston-Salem, and 
subsequently withdrew practically the entire amount and 
used the same in marginal stock speculation on the New 
York Stock Exchange, and that the bulk of the loss to the 
trust estate was due to the wrongful withdrawal of the 
funds by the Trustee for his personal purposes; that the 
trustee has attempted technical and evasive tactics to avoid 
an accounting, and that the said Daniel F. Boone mis¬ 
managed and improperly handled said trust fund, and dis¬ 
sipated and lost, through speculation and abstraction, a 
substantial part thereof; that he lias not shown good faith 
and has not attempted to render a true accounting and 
that he is not a fit and suitable person to act as trustee. 
This judgment was affirmed by the Supreme Court of North 
Carolina, and after the granting of certiorari by the Su¬ 
preme Court of the United States, and a hearing in that 
court, Mr. Justice Jackson, writing for the Court, said: 
“The defendant w T as a member of the bar, and the charges 
struck at his honor as well as at his judgment. Instead of 
seeking the first competent forum and the earliest possible 
day to lay his accounts out for vindication, he sought to 
escape the forum and postpone the day. He was both pres¬ 
ent and represented by counsel when depositions were 
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taken which establish his speculation with the trust 

10 funds in his personal margin account. We think the 
record amply supports the conclusion of the trfal 

judge that the claim that military service would prejudice 
the conduct of his defense, was groundless, and that the 
absence of himself and all of his numerous and not fin- 

I 

compensated counsel on the day of judgment was dictated 
wholly by litigious strategy.” The record in the litigation 
referred to, and particularly an examination of the defen¬ 
dant’s bank account and the record of the brokers in con¬ 
nection with the handling of the trust fund for Martha 
Penelope Boone, as contrasted with the answer of the de¬ 
fendant duly sworn to, and his deposition made before tlje 
introduction by the plaintiffs of the said records, are con¬ 
vincing that defendant, Daniel F. Boone, is an unfit an^l 
unsuitable person to continue to act as trustee, and the 
Court so holds and finds the facts accordingly. 

14. That in the action involving the trust fund for Marth^ 
Penelope Boone, above referred to, it was found that th^ 
serious misconduct of Daniel F. Boone in handling saiii 
fund resulted in a loss to the trust fund of $11,490.56, an<jl 
that Boone was personally liable for the loss, and judg¬ 
ment was accordingly given for that amount and he was rei- 
moved as trustee; within a short time thereafter a deed o^ 
trust was executed by Boone on his residence in Wasliing+ 
ton, D. C. in favor of Col. George C. Wynne; that said in+ 
strument recited that it was to secure purchase money, all 
though a considerable period had elapsed between the datel 
when Boone acquired title and the date of said deed of 
trust; that the marginal entry on the original record showed 
that said instrument was delivered to Daniel F. Boone; that! 
thereafter Daniel F. Boone conveyed said property to 
Jessie V. Wynne, wife of Col. George C. Wynne, although 
said Daniel F. Boone has at all times continued to occupy! 
said property for residential purposes; that no partj 

11 of the said judgment has been paid, and that Daniel 

F. Boone is insolvent. ! 


i 
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15. That when this case was reached for trial at the 
April-May, 1943, term of Henderson County Superior 
Court, the Court made an order continuing said case and 
remanding the same to the Polk County Superior Court, 
and peremptorily setting the case as the first civil case for 
trial at the August-September term, 1943, of Polk County 
Superior Court; that said order provided that the Clerk 
of said Henderson County Superior Court send certified 
copies of the same to the Adjutant General of the United 
States Army, Washington, D. C., and to Major Daniel F. 
Boone, 7930 16th Street, N. W., Washington, D. C., and that 
said certified copies of said order were accordingly for¬ 
warded. 

16. That at the August-September 1943 term of Polk 
County Superior Court the defendant employed an indi¬ 
vidual named Fields, (who was described by the defendant 
as an ‘investigator’), to be present and in attendance in 
Court in his interest, but the defendant failed to employ 
counsel or to communicate or cooperate with counsel ap¬ 
pointed by the court; that said Fields was present in said 
Court, but did not reveal his presence or purpose to the 
Court; that Thomas H. Franks, Esq., pursuant to his ap¬ 
pointment appeared on behalf of the defendant; that the 
case was continued at said term. Thomas H. Franks, Esq. 
appeared at this hearing and has fully discharged the duties 
imposed on him by the appointment of the Court to repre¬ 
sent the defendant at this cause. 

12 17. That the securities and assets now held by 

Daniel F. Boone, as trustee of the Educational Trust 
Fund created under the Will of Frances M. Lightner, de¬ 
ceased, for the benefit of Theodore A. Lightner, III, Daniel 
Lightner Boone and Claudia Lightner, is as follows: 

380 Shares Common Stock McGraw Electric Company 

100 Shares Common Stock The Chrysler Corporation 

50 Shares Common Stock The E. I. DuPont De Nemours 
Company. 

125 Shares Common Stock The S. S. Kresge Company 
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2,759 Shares Common Stock The Nelson, Baker & Co.i 
Investment in Piedmont Federal Savings & Loan Asso¬ 
ciation of Winston-Salem, N. C. $5,000.00 
Six (6) U. S. Defense Bonds Series G, 2 1 / 4% @ $1,000.00 
each, Nos. M-229721 through 26 
Three (3) U. S. Savings Bonds; two at $750.00 each, rpa- 
turity value $1,000.00 each and one @ $375.00, maturity 
value $500.00 each, maturing in ten years from date of 
purchase. 

One (1) U. S. War Bond, Series F. # M-230734-F, (a) 
$740.00, maturing twelve years from 7/1/42, for $l,000.(j)0. 
50 Shares Massachusetts Investors Trust. 

One U. S. War Bond, Series F, No. M-484480. Matures 
in 12 years from Feb. 1, 1943 for $1,000.00 
One U. S. War Bond, Series F, No. D-249956-F, matures 
in 12 years from Feb. 1,1943, for $500.00 
One U. S. War Bond, Series G, No. M-1329542-G, % 
$1,000.00 

Money on deposit at time of filing of last report on Sep¬ 
tember 7,1943, $731.07. 

13 18. That the defendant has employed numerous 

counsel in connection with the litigation in which ljic 
has been involved, and his failure to be represented t)v 
counsel in this cause, or to make any showing, is due to a 
deliberate and considered decision on the part of the de¬ 
fendant, who is still on duty in Washington, D. C., as ja 
Major in the United States Army; that in the absence qf 
any showing by the defendant of an effort to obtain leavq, 
the Court, in view of all the facts and in its discretion hqs 
reached the conclusion that the matter should be heard, anfl 
the question of the removal of the trustee decided, and thqt 
the status of the defendant as a soldier has had no affect 
on his ability to conduct his defense, and the Court is ojf 
the opinion that the ability of the defendant to conduct his 
defense has not been materially affected by reason of hijs 
military service. 
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19. That the defendant has invested certain funds of said 
trust in war bonds issued only to individuals and not to 
fiduciaries; that such bonds are issued in the individual 
name of the defendant; that this is a breach of trust and 
jeopardizes the trust fund. 

20. The Court finds and determines that it has jurisdic¬ 
tion over the trust fund in question, which is the subject 
matter of this action, and that the parties hereto are all of 
the interested parties and all of the parties necessary to the 
determination of this cause. 

CONCLUSIONS OF LAW 

The Court concludes as a matter of law: 

1. That this cause is regularly before this Court for dis¬ 
position, and that the defendant, Daniel F. Boone, in quali¬ 
fying as executor and trustee under the will of Frances M. 
Lightner consented to the exercise of jurisdiction by this 
Court and subjected himself to the jurisdiction of this 
Court in all matters pertaining to the said trust fund; that 
in filing his reports the continuing jurisdiction of this Court 
was recognized, and that without the consent of this Court 
Daniel F. Boone cannot remove the said trust fund and oust 
the jurisdiction of this Court. 

2. That the law does not require the beneficiaries 
14 of a trust fund to bargain with the trustee with re¬ 
spect to the handling and management of the fund, 
or of the jurisdiction of the Court having supervision of 
the fund, and that the conduct of the defendant in attempt¬ 
ing to remove the trust property from the jurisdiction of 
this Court in the manner stated cannot be judicially ap¬ 
proved or sanctioned. 

3. That it is the duty of a court of equity to care for trust 
funds, especially where the rights of minors are involved, 
and that this Court has such duty in the instant case. 

4. That Daniel F. Boone is an unfit, unsuitable and im¬ 
proper person to continue to act as trustee of the fund 
which is the subject of this action. 
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5. That the said Daniel F. Boone has perverted his 

powers as trustee to the detriment of the beneficiariesj of 
the trust in exacting commissions in excess of the amount 
to which he is entitled, in attempting to remove the triust 
funds from this jurisdiction without seeking or obtaining 
any authority in accordance with the applicable statute and 
usual procedure, and in refusing and declining to appear 
in this cause, and in purchasing bonds in his individual 
name. | 

6. That due to the finding of fact that the Court is of the 
opinion that the ability of the defendant to conduct his de¬ 
fense is not materially affected by reason of his military 
service the defendant is not entitled to a stay or continju- 
ance under the provisions of the Soldiers’ and Sailoiis’ 
Civil Relief Act of 1940. 

7. That the Court has the power to remove the defendant 
as trustee of the trust fund involved in this action, and jo 
appoint another trustee to act in lieu of the defendant. 

8. That in order to preserve the trust assets, because <j>f 

the facts herein found, it is necessary for this Couj-t 
15 to interpose its protective authority over the truit 
property which is the subject of this action. ! 

9. That in the appointment of Thomas H. Franks, Esq[., 

to represent the interest of the defendant here (with th|e 
result set fortli above) the spirit and intent of the Soldier^’ 
and Sailors’ Civil Relief Act of 1940 has been comj- 
plied with, and that the conduct of the defendant in declin|- 
ing to communicate with counsel appointed to represent 
him, being a deliberate and considered course of conduct, 
cannot prejudice the rights of the plaintiffs, or inure to thi 
benefit of the defendant. | 

l 

THEREFORE, on motion of McCown and Arledge an4 
J. E. Shipman, Attorneys for the plaintiffs, it is CONSID¬ 
ERED, ORDERED, ADJUDGED AND DECREED: 

I 

1. That Daniel F. Boone be, and he is hereby removed a^ 
trustee of the Educational Trust Fund provided for in th^ 
will of the late Frances M. Lightner, and that Wachovia| 
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Bank and Trust Company be and it is hereby appointed as 
such trustee in the place and stead of said Daniel F. Boone, 
and as such substituted trustee the said Wachovia Bank & 
Trust Company succeeds to all of the trust powers hereto¬ 
fore vested in the said Daniel F. Boone, and is charged with 
the duty of carrying out the provisions of the judgment 
signed by Judge Frank M. Armstrong, Dated Feb. 2, 1940, 
and of the Will of Frances M. Lightner pertaining to the 
trust fund which is the subject of this action. 

2. That Daniel F. Boone, as Trustee under the Will of 
Frances M. Lightner, deceased, be and he is hereby di¬ 
vested of all right, title and interest in and to all of the 
property and securities belonging to said trust estate 
herein referred to, and particularly to the property and 
securities mentioned in finding of fact #17, and all moneys 
or other assets accruing and becoming a part of said trust 
property since the filing of the last report by Daniel F. 
Boone on Sept. 7, 1943, and title to said property and se¬ 
curities is hereby vested in Wachovia Bank & Trust Com¬ 
pany, as successor and substitute trustee under the will of 
Frances M. Lightner, deceased. 

16 3. That said substitute trustee be and it is hereby 

authorized and empowered to institute and prosecute 
in any jurisdiction or jurisdictions all such actions as may 
be necessary to obtain possession of any of the trust assets 
above referred to. 

4. The several corporations issuing the stocks and se¬ 
curities mentioned above, and their respective transfer 
agents, are hereby directed and required to transfer to 
Wachovia Bank and Trust Company as substitute trustee 
under the Will of Frances M. Lightner, deceased, all of the 
securities herein mentioned now held by Daniel F. Boone, 
as trustee under the Will of Frances M. Lightner, deceased. 

5. That all income accruing on any of the securities held 
by said trustee as a part of the trust assets shall hereafter 
be paid to Wachovia Bank & Trust Company, as substitute 
trustee, and the said Daniel F. Boone is enjoined and re- 
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strained from receiving or collecting any of the trust [in¬ 
come hereafter becoming due, and the several corporations 
are likewise restrained from paying over any of said in¬ 
come to Daniel F. Boone, but are required and commanded 
to pay the same to Wachovia Bank & Trust Company, las 
substitute trustee under the Will of Frances M. Liglitnbr, 
deceased. 

This February 7, 1944. 

* J. Will Pless, Jr. 

Judge Presiding . 

i 

• # • * • • # * #|* 

20 Filed Mav 8 1945 

* 

Motion to Dismiss Complaint 

Now comes the defendant, Daniel F. Boone, and moves 
the Court to dismiss the complaint filed in the above-entitled 
cause, on the ground that the said complaint does not stajte 
a claim upon which relief can be granted, and discloses that 
the plaintiff lacks the designated representative capacity 
to sue in which it appears in this action. 

i 

* * * # # • • * *i# 

21 Filed Feb 11946 

Order Sustaining Motion to Dismiss Complaint as to First 
Count and Overruling Same as to Second Count 

Upon consideration of the motion of the defendant t|o 
dismiss both counts of the complaint in the above actioiji, 
the answer filed thereto by the plaintiff and after argument 
of counsel it is by the court, this 1st day of February, 194f> 
Ordered, that the motion to dismiss as to the first eouiijt 
be and the same is hereby sustained and the first count bb 
and the same hereby is dismissed. 

It is further, 

Ordered, that the motion to dismiss as to the secon<|l 
count in the above action be and the same is hereby oveij- 
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ruled without prejudice to the defendant renewing the same 
in his answer. 

It is further, 

Ordered, that the defendant be and he is hereby allowed 
twenty days from the signing of this order to file his answer. 

Alexander Holtzoff, 

Justice 

• •••••••** 

22 Filed Feb 19 1946 

Defendant’s Answer to Second Count of Complaint 

The defendant Daniel F. Boone for answer to the second 
count of the complaint filed against him in the above-en¬ 
titled cause says: 

First Defense 

The said second count of the complaint does not state a 
claim upon which any relief can be granted. 

Second Defense 

• 

This defendant is a testamentary trustee under the will 
of the late Francis M. Lightner, deceased, under which will, 
he was also the executor; that the Estate of Frances M. 
Lightner has been closed and the trust fund provided for 
therein was turned over by the executor to this defendant 
as trustee; that after the closing of the said estate, the de¬ 
fendant removed his domicile from North Carolina to the 
District of Columbia, bringing with him the trust estate 
sought herein and has remained in the District of Columbia 
at all times since said date; that the judgment of North 
Carolina upon which this suit is based was entered in a 
suit filed while the domicile of the defendant and the 

23 said trust fund were both in the District of Columbia, 
and the judgment shows on its face that this defen¬ 
dant was not served personally within the jurisdiction of 
the North Carolina Court, and that he did not enter his ap- 


pearance therein; that at the time when this action jwras 
brought, the defendant continued to reside in the District 
of Columbia and had in his possession in the said District 
the trust property aforementioned. 

Third Defense 


The plaintiff is without power or authority to maintain 
as against the defendant, in this jurisdiction, any action 
for recovery or possession of the funds involved in the said 
trust. 

Wherefore, The defendant moves that the complaint be 

dismissed and that the defendant have costs. 

* 


# * • # • # # # # | # 

24 Filed Jun 6 1946 


Motion for Summary Judgment 

Comes now the plaintiff by its attorneys and moves this 
Honorable Court for summary judgment herein requiring 
the defendant to account for and pay over to the plaintiff 
any and all sums collected or received by him either as jor 
from assets and property belonging to the trust described 
in the complaint, in whatever form, and to surrender ajid 
to deliver up to the plaintiff all property which he received 
as trustee of the estate of said Frances M. Lightner, (de¬ 
ceased; and, for the purpose of carrying out the foregoing 
judgment, to refer this cause to the Auditor of this Couft, 
to take testimony with respect to, and to state, the accoutnt 
of the defendant. 

For grounds for said motion, the plaintiff says, 

(1) that there is no issue of fact raised by the answer 
herein 

(2) that the answer does not state a defense to the socoifd 
count of the complaint herein 

(3) that the defendant’s answer to the second count io 
the complaint states conclusions of law and states no facts 
which constitute a defense herein. 
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25 Filed Jun 20 1946 

Memorandum Opinion Sustaining Motion for Summary 

Judgment 

The defendant qualified as a testamentary trustee in the 
State of North Carolina and from time to time accounted 
to a court of North Carolina as trustee. Proceedings were 
begun in that court by the beneficiaries under the trust seek¬ 
ing to remove the defendant as trustee because of various 
wrongful and improper acts in the management of the trust 
property including removal of some of the property from 
North Carolina and failure to render a proper accounting 
to the court. The defendant had removed from the State of 
North Carolina and process could not be served on him in 
that State, but was served on him in the District of Colum¬ 
bia by a deputy United States Marshal. The defendant con¬ 
tends that this service was insufficient as a basis for the 
judgment of the North Carolina court removing him as 
trustee. But the defendant was accountable to the North 
Carolina court, and a trustee cannot escape from liability 
by removing from the jurisdiction of the court to which he 
is accountable. I am satisfied that the court had jurisdic¬ 
tion to remove him. As far as his removal was concerned 
as trustee lie remained within the court’s jurisdiction. 

The plaintiff was appointed by the same court as trustee 
in lieu of the defendant, whom it had removed. The ap¬ 
pointment was made on the application of the beneficiaries 
under the trust. 

In the case of foreign executors and administrators and 
even receivers the tendency of the court is to permit their 
bringing of suits where there is no public policy of the forum 
to the contrary. Here I see no public policy to inhibit 

26 the bringing of this action by a trustee appointed on 
the application and with the consent of the bene¬ 
ficiaries of the trust. 

The defendant admits that he has the trust property in his 
possession here. There is no controverted issue of fact and 
the motion of the plaintiff for summary judgment will be 
sustained. 

Jennings Bailey, 

Justice. 

• ••••••••# 


27 Amended Motion for Summary Judgment 

Comes now the plaintiff, by its attorneys, leave ofjthe 
Court being first had and obtained, and moves this Court| for 
summary judgment requiring the defendant to surrender 
and deliver up to the plaintiff all property which he received 
as Trustee of the Estate of Francos M. Lightner, deceased, 
and to account for and pay over all and any sums collected 
by him either as or from assets and property belonging to 
said estate, in whatever form, including the securities ^nd 
funds described in SCHEDULE A attached to the com¬ 
plaint, and, for the purpose of carrying out such judgment, 
to refer this action to the Auditor of this Court to take testi¬ 
mony with respect to and to state the account of said defen¬ 
dant. 

For grounds of said motion, plaintiff says: 

(1) There is no issue of fact raised by the answer. ] 

(2) The answer does not state a defense. 

(3) The answer states mere conclusions of law, and|no 
facts are alleged constituting a defense. 

(4) The securities and property belonging to said estate 
at the time the defendant removed from North Cajro- 

28 lina are described in SCHEDULE A attached to (the 
complaint, and that they are still held by him the de¬ 
fendant does not deny. 

• # * * * * # * • I # 
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Filed Jun 28 1946 


Judgment Directing Delivery of Property and 
Reference to Auditor 

This action came on to be heard at this term of Codrt 
upon plaintiff’s amended motion for summary judgment, 
and, thereupon, upon consideration thereof, the argument 
of counsel thereon, and it appearing to the Court that there 
is no controverted issue of fact involved herein, it is by the 
Court this 28th day of June, A.D., 1946, 

Ordered that said amended motion be and the same! is 
hereby granted. 
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And It is Further Adjudged, Ordered and Decreed that 
the defendant, Daniel F. Boone, be and he hereby is directed 
to surrender and deliver within thirty (30) days from the 
date hereof to the plaintiff as substituted Trustee under 
the will of Frances M. Lightner, deceased, through its attor¬ 
neys of record herein, all securities properly endorsed, and 
all other property held by him constituting the estate of said 
Frances M. Lightner, deceased, held by him as Trustee 
aforesaid. 

It is Further Adjudged, Ordered and Decreed that this 
action be and the same is referred to the Auditor, who is 
hereby directed to take testimony with respect to and state 
the account of said defendant, and make his report and rec¬ 
ommendations thereon. 

By the Court: 

Jennings Bailey, 

Justice. 

Seen 

Richard E. Wellford 

Thos. H. Patterson 
Auditor notified 

• •••••••«# 

30 Filed with the Auditor Jul 29 1946 

Verified Account of Daniel F. Boone, Trustee 

I, Daniel F. Boone, do hereby certify that the attached 
audit by James A. Councilor and Company to the best of my 
knowledge and belief is a true and accurate account of my 
trust as Trustee of the Educational Fund under the Will 
of Frances M. Lightner, deceased, from August 25,1943, to 
July 23,1946, and that the same constitutes all of the funds 
in my possession belonging to said trust fund. 

Supplementing this account, to bring the same up to date, 
there should be added that the undeposited receipts of 
$1,233.70 have been deposited in the Hamilton National 
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Bank, and that in accordance with the trust created bjf the 
Will of Frances M. Lightner, and the Decree of the North 
Carolina Court construing said will, the trustee was allowed 
to retain as his commission 5% on receipts on the |first 
$50,000.00, and 3 C / thereafter; that in accordance therewith 
he has retained from cash assets in his hands the suip of 
$2,270.97, the same being on account of commissions due. 
That the total amount of commission to date at the above 
rate is $2,600.14, leaving a balance of $329.17, due as com¬ 
mission to date. 

There is also attached hereto a copy of the last account 
filed with the North Carolina Court and correspon- 

31 dence from the clerk thereof showing that the sjame 
was filed and recorded up to August 25, 1943, apd a 

copy of a receipt signed by attorney for the plaintiffj ac¬ 
knowledging receipt of the securities as set out in the! ac¬ 
count. 

Daniel F. Boone 

# # * # • * * * # 1 * 

32 Receipt by Attorney for Wachovia Bank and Ti(ust 
Company of Delivery of Property in Accordance 

With Order of June 28, 1946, Civil Action No. 28j349 

100 Shares McGraw Electric, common, 

Certificate # CC 2190 
100 Shares McGraw Electric, common, 

Certificate # CC 2191 
100 Shares McGraw Electric, common, 

Certificate # CC 2192 
80 Shares McGraw Electric, common, 

Certificate # CC 1091 

O | 

50 Shares McGraw Electric, common, 

Certificate # .NY 11^30 


100 Shares Chrysler Corp., common, 
Certificate # N 188749 
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50 Shares E. I. duPont De Nemours & Company, 
common, Certificate # WE 41396 
100 Shares S. S. Kresge Co., common, 

Certificate dp C 132885 
25 Shares S. S. Kresge Co., common, 

Certificate # CL 207627 

1000 Shares Nelson, Baker & Company, capital 
Certificate # 1801 

1000 Shares Nelson, Baker & Company, capital 
Certificate # 1802 

759 Shares Nelson, Baker & Company, capital 
Certificate # 1804 

50 Shares Massachusetts Investors Trust, 

Certificate # 195798 

$5,000.00 Piedmont Federal Savings & Loan 
Association Certificate (Investment Share 
Account) # 3605 

$1,000.00 Series “D” U. S. Government Bond Certificate 

# M 2411649 D 

1,000.00 Series “D” U. S. Government Bond Certificate 

# M 2411650 D 

500.00 Series “D” U. S. Government Bond Certificate 

# D 700098 D 

1,000.00 Series “F” U. S. Government Bond Certificate 

# M 484480 F 

500.00 Series “F” U. S. Government Bond Certificate 

# D 249956 F 

1,000.00 Series “F” U. S. Government Bond Certificate 

# M 230734 F 

1,000.00 Series “G” U. S. Government Bond Certificate 

# M 1329542 G 

1,000.00 Series “6” U. S. Government Bond Certificate 

# M 229721 G 

1,000.00 Series “G” U. S. Government Bond Certificate 

# M 229722 G 

1,000.00 Series “G” U. S. Government Bond Certificate 

# M 229723 G 
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1,000.00 Series “G” U. S. Government Bond Certificate 

# M 229724 G 

1,000.00 Series “G” U. S. Government Bond Certificate 

# M 229725 G 

1,000.00 Series “G” U. S. Government Bond Certificate 

# M 229726 G 

Received of Richard E. Wellford, Attorney for Daijiiel 
F. Boone, Trustee, the foregoing securities, in accordance 
with order of June 28, 1946, in Civil Avtion No. 28,^49, 
otherwise known as educational trust fund under the Estate 
of Frances M. Lightner, Deceased, except the amount | on 
deposit at the Hamilton National Bank. 

I 

# * * • * • « * • j • 

33 State of North Carolina 

County of Polk j 

Fourth Annual Account Educational Fund 

In The Matter of 

Daniel F. Boone, Trustee Under the Will of Frances 
M. Lightner, for Theodore A. Lightner, Jr., Daniel 
Lightner Boone, and Claudia Lightner. 

To: Clerk of Superior Court, Polk County, North Carolina 

l 

Your representative as above named, charges himself 
follows which is a full, true and correct statement and 4e- 
seription of each and every article or item of property ajid 
the value thereof, and of each and every sum of money, both 
principal and income, received by him as such Trustee dur¬ 
ing the period from the 25th day of August, 1942, to and in¬ 
cluding the 24th day of August, 1943. 

Said Trustee prays allowance for the disbursements 
shown below, which is just, full, true and correct statemeht 
with a full explanation as to each disbursement as to iits 
purpose, together with a proper legal voucher supporting 
each and every disbursement that was made during this 
period. 
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Said Trustee further avers that there is listed below a 
just, true and complete statement of all investments, assets, 
or other property on hand at the end of this accounting 
period, together with an inventory value. 

Said Trustee further avers that he does not know of any 
error or omission in this account that may prejudice the 
interest of any beneficiary or other party interested in said 
trust estate. 

1942 Receipts 


Aug. 24 Cash balance brought forward from 

last report. $386.15 

Aug. 25 McGraw Electric Co., dividend .50e per 

share on 380 shares of stock. 190.00 

Sept. 14 S. S. Kresge Co., dividend .30c per 

share on 125 shares of stock. 37.50 

Sept. 15 Chrysler Corp., dividend .75c per 

share on 100 shares of stock. 75.00 

Sept. 15 E. I. Dupont Co., dividend $1.00 per 

share on 50 shares of stock. 50.00 

Oct. 1 Nelson, Baker Co., quarterly dividend of 
three quarters of one percent on 2,759 
shares of stock. 206.93 

Oct. 22 Massachusetts Investors Trust, divi¬ 
dend .19c per share on 50 shares of stock. 9.50 

Nov. 3 U. S. Government Savings Bonds, Series 
G, of one half year 2 1 / 4 percent interest 
on six $1,000.00 Bonds. 75.00 

Nov. 3 McGraw Electric Co., dividend .50c per 

share on 380 shares of stock. 190.00 

Dec. 20 S. S. Kresge Co., dividend .25c per 

share on 125 shares of stock 31.25 


34 1942 

Dec. 20 E. I. Dupont Co., dividend $1.00 per 
share on 50 shares of stock. 

Dec. 20 Chrysler Corp., dividend of .75c per 
share on 100 shares of stock. 

1943 

Jan. 4 Nelson, Baker Co., quarterly dividend 
of three quarters of one percent on 2,752 
shares of stock. 

Jan. 22 Massachusetts Investors Trust quar¬ 
terly dividend on 50 shares of stock. 

Feb. 11 McGraw Electric Co., dividend .25c per 
share on 380 shares of stock. 

March 12 S. S. Kresge Co., quarterly dividend 
of .25c per share on 125 shares of stock. 

March 16 Chrysler Corp., dividend of .75c per 
share on 100 shares of stock. 

April 3 E. I. Dupont Co., dividend of $1.00 per 
share on 50 shares of stock. 

April 3 Nelson, Baker Co., quarterly dividend 
of three quarters of one percent on 2,759 
shares of stock. 

April 24 Massachusetts Investors Trust, quar¬ 
terly dividend on 50 shares of stock at 
.17c per share. 

May 6 U. S. Government Savings Bonds, Series 
G, of one half year 2 1 / 4 percent interest 
on six $1,000.00 bonds. 

May 6 McGraw Electric Co., dividend .25c per 
share on 380 shares of stock. 
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June 14 S. S. Kresge Co., quarterly dividend 
.25c per share on 125 shares of stock. 

June 15 Chrysler Corp., dividend .75c per share 
share on 100 shares of stock. 

June 15 E. I. Dupont Co., dividend $1.00 per 
share on 50 shares of stock. 

July 2 Nelson, Baker Co., quarterly dividend of 
one and one quarter percent on 2,759 
shares of stock. 

Aug. 4 Massachusetts Investors Trust, quar¬ 
terly dividend .22c per share on 50 
shares of stock. 

Aug. 4 McGraw Electric Co., dividend .25c per 
share on 380 shares of stock. 

Total receipts including cash balance 
forwarded 


1943 Disbursements 

Feb. 11 Check to National Savings and Trust 
Company, Washington, D. C. for one 
$500.00 U. S. Savings Bond, Series F, 
Serial No. D-249956-F, cost $370.00 

One $1,000.00 U. S. Savings 
Bond, Series F, Serial No. 

M-484480-F Cost $740.00 


These purchases approved 
by Advisory Board $1,110.00 

35 1943 

Aug. 19 Check to Treasurer of the U. S. for one 
$1,000.00 U. S. Savings Bond, Series G, 
Serial No. M-1329542-G. 


31.25 

75.00 

50.00 

344.88 

11.00 

95.00 

$2,841.07 

$ 1 , 110.00 


$1,000.00 


This purchase approved by Advisory 
Board. 


I 


Total Disbursements $2,110.00 

Money on Deposit 731.p7 

- 

Total $2,841.p7 


Itemized Inventory of Assets Held in Trust Account j 
at Close of This Report 

Money on Deposit $731.^7 

380 Shares The McGraw Electric Co., stock, In- j 

tory Value, 8/24/39 @ $19.75 per share. 7,505.00 

100 Shares The Chrysler Corporation, stock, In¬ 
ventory Value, 8/24/39 @ $74.12 1 /> per share. 7,412.^0 

50 Shares The E. I. Dupont De Nemours Co., 
stock, Inventory Value, 8/24/39 @ $157.62 1 /> 
per share. 7,881.25 

125 Shares The S. S. Kresge Co., stock, Inven¬ 
tory Value, 8/24/39, @ $23.75 per share. 2,968.7(5 


2,759 Shares, The Nelson, Baker & Co., stock, In¬ 
ventory Value, 8/24/39 @ $3.00 per share. 

50 Shares, Piedmont Federal Savings & Loan 
Association, paid up stock, @ $100.00 per. 
share. Actual Value. 

Six (6) U. S. Defense Bonds, Series G, 2 1 />% @ 
$1,000.00 each, Nos. M-229721 thru 26. 

Three (3) U. S. Savings Bonds, Series D, 2 @ 
$750.00 each & 1 @ $375.00. Matures in ten 
years from date of purchase for $2,500.00. 

One (1) U. S. War Bond, Series F, No. 
M230734-F @ $740.00. Matures 12 years from 
7/1/42, for $1,000.00. 


S,277.p0 


5,000.00 


6,000.0 


0 


1,875.00 


i 

74O.O0 
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50 Shares Massachusetts Investors Trust, stock, 

@ 1634- Value 812.50 

1943 Purchased: 

Feb. 16 One (1) U. S. War Bond, Series F, No. 
M-484480-F at $740.00. Matures twelve years 
from 2/1/43 for $1,000.00. 

Feb. 16 One (1) U. S. War Bond, Series F, No. 

D-249956-F at $370.00. Matures twelve years 
from 2/1/43 for $500.00. 

Aug. 19 One (1) U. S. War Bond, Series G, No. 
M-1329542-G at $1,000.00. 

Total Value of Assets held in this Educational 
Trust Fund, for Grandchildren of Frances M. 

Lightner, as per her will, paragraph four, as 
of August 25, 1943. $51,313.07 

36 Liabilities: 

Clerk of Superior Court for filing auditing, and 
recording this account. Undetermined 

Taxes, Income & Intangible, now being 
computed. Undetermined 

Commissions to Trustee Undetermined 

Note: Above values on securities listed at their original 
or purchase value, instead of present market value, due to 
the general fluctuations of the market, and also due to their 
being held as investments for income. 

Respectfully submitted, 

/s/ Daniel F. Boone 


740.00 

370.00 

1,000.00 
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37 Eighteenth Judicial District 

Hon. J. Will Pless, Jr., Resident Judge, Marion, N. CL 
Hon. C. 0. Ridings, Solicitor Forest City, N. C. 

Superior Court of Polk County 
Robert S. McFarland, Clerk 
Columbus, N. C. 

Sept. 7, 1943 

Major Daniel F. Boone 
7930 16th Street N. W. 

Washington, D. C. 

Dear Major Boone: 

This is to acknowledge receipt of the 1943 report of >iou 
as Trustee U/W of Francis M. Lightner, the same has tjris 
day been audited and ordered recorded and filed. 

This 1942 Annual Report filed by you Aug. 22, 1942 ijas 
also this day been audited and ordered filed and recorded. 

I am enclosing statement herewith, I will greatly appfe- 
ciate your sending check for this statement at once, asj I 
have to report to the Army for duty Sept. 13, 1943. Aftjer 
I get settled in the Army I might ask you for a favor, jin 
the event I do I will get in touch with you. I report to Fcj»rt 
Jackson, S. C., and from there I have no idea where they 
will send me. 

Trusting that everything is going well with you, I am, ! 

Yours very truly, 

/s/ Robert S. McFarland, 

Clerk Superior Court j 

# # * 

Columbus, N. C., Sept. 7, 19ji3 

M Daniel F. Boone, Trustee under the will of Frances M. 
Lightner, For Theodore A. Lightner, Jr., Daniel Light¬ 
ner Boone, and Claudia Lightner 


I 

i 

l 


1 
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In Account With 

Robert S. McFarland 
Clerk Superior Court for Polk County 
Auditing, filing recording ect., 1942 Annual 


report 

$9.50 

Auditing, filing recording ect. 1943 Annual 


Report 

7.50 


$17.00 


Paid 9/13/43 Account approved 


/s/ Roy I. Bairden, J r. 

Act. Clerk Superior Court 
Polk County, N. C. 

40 July 25,1946 

Major Daniel F. Boone, 

Washington, D. C. 

We have audited the cash records of Daniel F. Boone, 
Trustee, Educational Fund, Under the Will of Frances M. 
Lightner for Theodore A. Lightner, Jr., Daniel Lightner 
Boone and Claudia Lightner for the period August 25, 1943 
to July 23, 1946 and submit herewith our report which in¬ 
cludes the following exhibits: 

Exhibit A—Statement of Cash Receipts and Disburse¬ 
ments For the Period August 25,1943 to July 23,1946 
Exhibit B—Inventory of Assets, July 23,1946 

In our opinion the accompanying Statement of Cash Re¬ 
ceipts and Disbursements and Inventory of Assets cor¬ 
rectly set forth the cash transactions of Daniel F. Boone, 
Trustee, Educational Fund, for the period stated and the 
assets owned as of July 23, 1946. 

James A. Councilor & Co., 
Certified Public Accountants. 
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EXHIBIT A 


DANIEL F. BOONE, TRUSTEE 
STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS 
FOR THE PERIOD AUGUST 25, 1943 TO JULY 23, 1946 


Cash Balance per Fourth Annual Account, 
Educational Fund, Filed with the State 
of North Carolina, County of Polk 
as of August 24, 1943 

RECEIPTS: 

Dividends: 

Nelson, Baker & Co. 

McGraw Electric Co. 

Chrysler Corporation 

E. I. duPont DeNemours & Co. 

S. S. Kresgc Co. 

Massachusetts Investors Trust 


$5,242.10 

1,777.50 

900.00 

787.50 

481.25 

159.00 $9,347.35 


Interest: 

United States Government Bonds, Series G 512.50 

Miscellaneous: 

Refund—1941 North Carolina Income Tax $133.54 
Refund—1942 North Carolina 

Intangible Personal Property Tax 98.01 

Refund—1940 North Carolina Income Tax 45.78 
Refund—1943 Federal Income Tax 4.29 281.62 


$73lj07 


j 


1 

I 

i 


i 

i 



Total Cash to Be Accounted for 


$10,872.54 


DISBURSEMENTS: 

Collector of Internal Revenue— 


Federal Income Tax: 


1942 

$372.40 

1943 

771.69 

1944 

730.49 

1945 

638.45 $2,513.03 


Merrill Lynch, Pierce, Fenner & Beane: 
Purchase of 50 Shares McGraw 
Electric Co. Common Stock 
Polk County, North Carolina—Expense 
of Filing 1942 and 1943 Trustee’s Reports 

BALANCE, JULY 23, 1946 
CONSISTING OF: 


1,497.73 

17.00 4,027.7^ 

$6,844.7^ 


Cash on Deposit—Hamilton 

National Bank, Washington, I). C.: 

Restricted by Attachment $4,573.81 

Unrestricted 1,037.27 $5,611.08 

1,233.70 $6,844.7^ 


Undeposited Receipts 
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42 EXHIBIT B 

DANIEL F. BOONE, TRUSTEE 
INVENTORY OF ASSETS 
JULY 23, 1946 

Number of 



Shares or 

Cost of 

Market 


Par Value 

Other Basis* 

Value 

CASH 

— 

$6,844.78 

$6,844.78 

STOCKS: 

Chrysler Corporation—Common 

100 

$7,412.50 

$12,062.50 

E. I. duPont DeNemours & Co.—Common 50 

7,881.25 

10,606.25 

S. S. Kresge Co.—Common 

125 

2,968.75 

4,812.50 

1,596.00 

Massachusetts Investors Trust 

50 

812.50 

McGraw Electric Co.—Common 

430 

9.002.73 

17,200.00 

Nelson, Baker & Co.—Common 

INVESTMENT SHARE ACCOUNT: 

2,759 

8,277.00 

$36,354.73 

23,451.50 

$69,728.75 

Piedmont Federal Savings and 

Loan Association 

UNITED STATES GOVERNMENT 

$5,000.00 

BONDS: 

$5,000.00 

$5,000.00 

Scries D 

2,500.00 

$1,875.00 

$2,100.00 

Series F 

2,500.00 

1,850.00 

1,926.50 

Scries G 

7,000.00 

7,000.00 

$10,725.00 

6,633.00 

$10,659.50 

TOTAL, JULY 23, 1946 


$58,924.51 

$92,233.03 

# Tho original securities are listed at values used in 
tional Fund, with subsequent purchases at cost. 

establishing 

the Educa- 

♦ # » # * 

* * 

• 

* # 


43 * Filed with the Auditor Aug 1 1946 

Exceptions to Account 

Conies now Wachovia Bank and Trust Company, a cor¬ 
poration, Substituted Trustee under the will of Frances M. 
Lightner, deceased, by its attorneys, and excepts and ob¬ 
jects to the account filed herein by the defendant, Daniel 
F. Boone, upon the following grounds: 

1. In and by said account, said defendant has failed to 
account for all of the income received, or collected, by him. 

2. It appears upon the face of said account that said 
defendant has retained and now holds the sum of Two thou¬ 
sand two hundred seventy dollars and ninety-seven cents 
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($2,270.97) from cash collected by him before and subse¬ 
quent to the date of his removal as Trustee, which c^sh 
belongs to and is a part of the trust estate involved herein, 
and in which said defendant has no right, title or interest. 

3. Said defendant has no right to any commissions. 

4. This Court has no jurisdiction to allow commissiolns. 

5. Any withdrawal made by said defendant from funds 
constituting a part of the trust estate involved herein sub¬ 
sequent to February 7, 1944, was illegal, and the sapie 

should be refunded to said trust estate. 

44 6. It appears upon the face of said account tl^at 
said defendant failed to invest and keep invested 

substantial sums of money, as a result of which said trhst 
estate lost the income therefrom, and that he should, there- 
fore, be surcharged for such loss. 

i 

# * * • • • • # • | • 

I 

45 Filed Sep 24 1946 

Report of the Auditor 

I, Fred J. Eden, Auditor, to whom the above-entitled pro¬ 
ceeding has been referred, do hereby respectfully report |to 
the Court as follows: 

1. This proceeding was commenced on April 2, 1945, j)y 
the Wachovia Bank and Trust Company, plaintiff, as sub¬ 
stituted trustee under the will of Frances M. Lightner, de¬ 
ceased, to compel the defendant Daniel F. Boone to account 
for and to turn over to the plaintiff assets held by him as 
trustee under the will of Frances M. Lightner, deceased. 
After appropriate proceedings therein an order of Court 
was entered herein on June 28, 1946, directing the defen¬ 
dant Daniel F. Boone to surrender and deliver to the plain¬ 
tiff within thirty days all securities, properly endorsed, and 
all other property held by him constituting the estate of 
the said Frances M. Lightner, deceased. The said order pf 
June 28 also referred this action to the undersigned with 
directions to take testimony with respect to and state the 
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account of said defendant and to make a report and recom¬ 
mendations thereon. 

2. For the purpose of executing the said order of refer¬ 
ence, a first meeting of the parties in interest was held on 
Tuesday, July 16,1946, after notice by mail. A copy 
46 of the said notice is hereto annexed and made part 
hereof. There were present at the said first meeting 
Messrs. Denit and Cox on behalf of the plaintiff and 
Thomas H. Patterson, Esquire, on behalf of the defendant, 
and after a discussion the Auditor entered an order herein, 
a copy of which is annexed, reading as follows: 

“It is, this 16th day of July, 1946, 

“Ordered, the defendant, Daniel F. Boone, having con¬ 
sented thereto, by his counsel of record, Thomas H. Patter¬ 
son, Esq., that the said defendant file herein on or before 
Monday, July 29, 1946, his account, verified and in detail, 
as trustee under the will of Frances M. Lightner, deceased; 
and it is further 

“Ordered, that exceptions, if any, to the said account 
shall be filed with the Auditor on or before Thursday, Au¬ 
gust 1st, 1946; and it is further 

“Ordered, that a hearing on the said account and such 
exceptions as may have been filed thereto be held on Mon¬ 
day, August 5,1946, commencing at ten o’clock a. m., in the 
hearing room of the undersigned Auditor, Courthouse, 
"Washington, D. C., for the purpose of executing an order 
of reference entered in the above-entitled proceeding on 
June 28. 1946, reading in part as follows: 

“ ‘It is further adjudged, ordered and decreed that this 
action be and the same is referred to the Auditor, who is 
hereby directed to take testimony with respect to and state 
the account of said defendant, and make his report and rec¬ 
ommendations thereon.’ 

/s/ “Fred J. Eden 
- “Auditor” 
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Pursuant to the said Auditor’s order, the defendant f^led 
on July 29, 1946, his verified account as trustee and there¬ 
after on August 1,1946, exceptions to the said account wjere 
filed by the plaintiff as follows: 

“Comes now Wachovia Bank and Trust Company, a cor¬ 
poration, Substituted Trustee under the will of Frances !m. 
Lightner, deceased, by its attorneys, and excepts and Ob¬ 
jects to the account filed herein by the defendant, Daniel If. 
Boone, upon the following grounds: 

“1. In and by said account, said defendant has failed to 
account for all of the income received, or collected, by hi|m. 

“2. It appears upon the face of said account that s^id 
defendant has retained and now holds the sum of Two thou¬ 
sand two hundred seventy dollars and ninety-sevjen 
47 cents ($2,270.97) from cash collected by him before 
and subsequent to the date of his removal as Trustee, 
which cash belongs to and is a part of the trust estate in¬ 
volved herein, and in which said defendant has no rigjit, 
title or interest. 

“3. Said defendant has no right to any commissions. 

“4. This Court has no jurisdiction to allow commissions. 

“5. Any withdrawal made by said defendant from funds 
constituting a part of the trust estate involved herein sub¬ 
sequent to February 7, 1944, was illegal, and the same 
should be refunded to said trust estate. 

“6. It appears upon the face of said account that said 

defendant failed to invest and keep invested substantial 

sums of monev, as a result of which said trust estate lokt 
* 

the income therefrom, and that he should, therefore, be 
surcharged for such loss.” 

3. The matter thereafter came on for hearing before tbe 
Auditor on Monday, August 5, 1946, at which time the ac¬ 
count filed by the defendant and the exceptions filed thereio 
by the plaintiff were duly heard and considered, and testi¬ 
mony taken which is filed herewith. 
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4. I have examined the said account of the defendant and 
from the testimony produced before me I find that it ap¬ 
pears to comprise a correct statement of the defendant’s 
receipts as trustee from the period August 25,1943, to July 
23, 1946, resulting in a balance of $65,769.29, consisting of 
cash in the sum of $6,844.78 and securities listed in said 
account carried at cost in the sum of $58,924.51. The afore¬ 
said cash balance does not include dividend in the sum of 
$13.00, Massachusetts Investors Trust, and check in the 
sum of $12.50 from the Treasurer of the United States, in¬ 
terest, checks representing these two items having been 
surrendered to the plaintiff by the defendant at the hearing 
before the Auditor. 

5. It also appears that all of the securities held by the 
defendant have been delivered by the defendant to the 
plaintiff, as appears by the plaintiff’s receipt filed in this 
proceeding, reading as follows: 

###••••••• 

49 6. With reference to the cash balance of $6,844.78 

shown by said account, none has been delivered or 
turned over to the plaintiff. Of this cash balance of 
$6,844.78, the sum of $4,573.81 is on deposit at the Hamilton 
National Bank subject to an attachment issued in Civil Ac¬ 
tion No. 28,208, Martha Lightner Boone, et al., Plaintiffs, 
v. Daniel F. Boone, Defendant. The balance, amounting to 
$2,270.97, was withdrawn by the defendant, who claims that 
he is entitled thereto, and to an additional sum of $329.17 
ns compensation as trustee. 

7. I find and report to the Court that the defendant has 
not complied with the Court’s order herein on the 28th day 
of June, 1946, in which the defendant is 

“directed to surrender and deliver within thirty (30) days 
from the date hereof to the plaintiff as substituted Trustee 
under the will of Frances M. Lightner, deceased, through 
its attorneys of record herein, all securities properly en¬ 
dorsed, and all other property held by him constituting 



the estate of said Frances M. Lightner, deceased, held by 
him as Trustee aforesaid.” 

I 

8. The defendant had qualified as a testamentary trustee 
in the State of North Carolina and from time to time} ac¬ 
counted to a Court in North Carolina as such trustee, pro¬ 
ceedings were begun in that Court by the beneficiaries! un¬ 
der the trust seeking to remove the defendant as trujstee 
because of various wrongful and improper acts in the man¬ 
agement of the trust property and he was on the 7th day 
of February, 1944, removed as such trustee by an orde^* of 
Court entered in the Superior Court of the State of N<j>rth 
Carolina, a copy of the judgment of said Court being {an¬ 
nexed to the complaint filed herein on April 2, 1945. 

9. In view thereof, there is considerable doubt as to 
whether or not the removed trustee is entitled to any com¬ 
pensation. In addition, there is the question of what sur¬ 
charges the plaintiff as substituted trustee may be in posi¬ 
tion to assert against the removed trustee, such as the ex¬ 
pense of recovering the trust estate and damages for 

50 failing to invest and keep invested substantial sums 
of money as alleged in the plaintiff’s exception No. 
6. Under these circumstances it would appear that only 
the North Carolina Court having jurisdiction over the 
trust estate should determine what, if any, compensation 
the defendant may be entitled to; and it is therefore i)ec- 
ommended that the claim of the defendant for compensa¬ 
tion be denied without prejudice to his right to assert Jiis 
claim in the Courts of the State of North Carolina. 

10. Accordingly, I recommend that an order be entered 
herein directing the defendant forthwith to turn over] to 
the plaintiff as Trustee, the balance of the said estate in 
his possession or under his control, consisting of cash in pie 
sum of $6,844.78. 

11. For his services in executing the aforesaid order of 
reference the Auditor has made a charge of $350.00, plus 
the sum of $42.50 for reporting and transcribing testimony, 
or a total of $392.50. 
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12. Copies of this report have been furnished to counsel 
of record for the plaintiff and the defendant, and the Clerk 
of this Court provided with notices of the filing of this 
report to be mailed to all parties in interest, including 
counsel of record. 

Respectfully submitted, 

Fred J. Eden 
Auditor. 

September 12,1946. 

**#*•••*•* 

54 Filed Sep 24 1946 

Boone Ex. 1. 

Deposited with 
Hamilton National Bank 
Washington, D. C. 

For Credit of Daniel F. Boone, Trustee, Educational Fund. 
Jul 29 1946 

#•*••••••• 

Checks as follows 

***••••••# 


Nelson, Baker Co. Dividend 

413.85 

Mass. Investors Tr. Dividend 

11.00 

Treasurer of US-Series G. 

75.00 

McGraw Electric, dividend 

107.50 

S. S. Kresge Co., dividend 

50.00 

E. I. du Pont de Nemours dividend 

87.50 

Chrysler Corp. Dividend 

75.00 

Nelson, Baker & Co. Dividend 

413.85 

Total 

$1,233.70 


Duplicate Hamilton National Bank 
Penna. Avenue Branch 
Washington, D. C. 

$1,233.70 ByJMY 
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55 Filed Sep 24 1946 

Boone Ex. 2. 

State of North Carolina 
County of Polk 

In the Superior Court 

Before the Clerk 

FIRST ANNUAL ACCOUNT 
EDUCATIONAL FUND. 

In The Matter of Daniel. F. Boone Trustee For Grand¬ 
children of Francis M. Lightner, Theodore A. LipHT- 
ner, Jr., Daniel Lightner Boone, and Claudia LnjjHT- 

NER. 

Under the Terms of the Will of Frances M. Lightner, Para¬ 
graph 4, sections a & b. 

To Robert S. McFarland, Clerk Superior Court, Polk 
County, North Carolina. 

Your representative as above named, charges himself as 
follows, which is a full, true and correct statement andj de¬ 
scription of each and every article or item of property and 
the value thereof, and of each and every sum of money, bjoth 
principal and income, received by him as such Trustee cjur- 
ing the period from the 24 day of August, 1939 to and in¬ 
cluding the 24 day of August, 1940. . j 

Said Trustee prays allowance for the disbursements 
shown below, which is just, full, true and correct statement 
with a full explanation as to each disbursement as to its 
purpose, together with a proper legal voucher supporting 
each and every disbursement that was made during the pe¬ 
riod as above stated. 

Said Trustee further avers that there is listed belo\f a 
just, true and complete statement of all investments, assets, 
or other property on hand at the end of this accounting pe¬ 
riod, and a full and complete description of the manner 


I 


I 
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and nature of such investments, assets or other property, 
together with a fair value of each. There is also given be¬ 
low a complete list of all liabilities existing against said 
trust estate to the best knowledge, information and belief 
of said Trustee. 

Said Trustee further avers that he does not know of any 
error or omission in this account, that may prejudice the 
interest of any beneficiary or other party interested in said 
trust estate. 

1939 Receipts 

Aug. 24 Daniel F. Boone, Executor, Estate of 
Frances M. Lightner, cash to equalize 
trust fund, on account of the Executor 
transfering stocks @ a value of $39,- 
983.00; this making a total of $40,000.00 
in accordance with the terms of said Will $ 17.00 


Oct. 3 Nelson, Baker & Co., dividend of 1% on 

2,759 shares of stock. 275.90 

Oct. 3 Chrysler Corporation, dividend of 1.50 

on 100 shares stock. 150.00 

Oct. 3 S. S. Kresge Co., dividend of .30^ on 325 

shares of stock. 97.50 

Nov. 3 McGraw Electric Co., dividend of .25 on 

380 shares stock. 95.00 

Dec. 12 S. S. Kresge Co. dividend on .30^ per 

share on 125 shares stock. 37.50 

Dec. 14 E. I. DuPont DeNemours Co., dividend 

of $3.25 on 50 shares stock. 162.50 

Dec. 26 Chrysler Corporation, dividend of 

$1.00 on 100 shares stock. 100.00 

Dec. 30 McGraw Electric Co., dividend of .75^ 

on 380 shares stock. 285.00 
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Dec. 30 Nelson, Baker & Co., dividend of 1% 
on 2,759 shares stock. 

1940 

Jan. 16 Insurance Company of North Amer¬ 
ica, dividend of $1.50 on 53 shares stock. 

Feb. 6 McGraw Electric Co., dividend of .25^ 
on 380 shares stock. 

56 Mar. 14 S. S. Kresge Co., dividend of 
.45^ on 125 shares stock 

Mar. 14 Chrysler Corporation, dividend of 
$1.25 on 100 shares stock. 

Mar. 14 E. I. DuPont DeNemours Co., divi¬ 
dend of $1.75 on 50 shares stock. 

Apr. 3 Nelson, Baker & Co., dividend of 1% on 
2,759 shares stock. 

Apr. 3 Youngstown Sheet & Tube Co., dividend 
of .25^ on 70 shares stock. 

May 10 E. A. Pierce & Co., proceeds of sale of 
70 shares Youngstown Sheet & Tube 
Co., @ 43%, $3,036.25, less tax & com¬ 
mission of $18.48 net from broker. 

(Note: This stock was received from 
estate of Frances M. Liglitner, and was 
sold at the suggestion of the Trustee’s 
Advisory Committee) 

May 13 McGraw Electric Co., dividend of .25^ 
on 380 shares stock. 

June 13 Chrysler Corporation, dividend of 
$1.25 on 100 shares stock. 

June 13 S. S. Kresge Co., dividend of .30^ on 
135 shares stock. 


275.90 

I 

i 

! 

! 

719.50 

i 

l 

i 

95.00 

I 

i 

I 

56.25 

I 

I 

125.00 

I 

| 

87.50 

I 

I 

I 

27^.90 

17.50 

i 

i 

i 

I 

3,017].77 

i 

j 

I 

I 

I 

I 

95(00 

j 

125J00 

i 

1 

37.50 

r 


l 


i 
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June 17 E. I. DuPont DeNemours Co., divi¬ 
dend of 1.75 on 50 shares stock. 87.50 

July 6 Youngstown Sheet & Tube Co., dividend 

of .25^ on 27 shares stock. 6.75 

July 6 Piedmont Federal Savings & Loan As¬ 
sociation, dividend of 4% on 50 shares 
paid up stock, from May 25 to July 1st. 19.44 

July 8 Nelson, Baker & Co., dividend of 1% 

on 2,759 shares stock. 275.90 

July 8 Insurance Company of North America, 

dividend of $1.00 on 53 shares stock. 53.00 

August 2 McGraw Electric Co., dividend of 

.25^ on 380 shares stock. 95.00 


Total Cash Receipts, August 24,1939 to 

August 24,1940. $6,108.31 


1939 Disbursements 

Dec. 12 Daniel F. Boone, Trustee Under Will 
for Children, transfer of part of divi¬ 
dend check received Oct. 3, 1939, from 
S. S. Kresge Co., deposited thru error 
to fund for Grandchildren; Educational 
Fund onlv owns 125 shares and children 

W 

own 200 shares, therefore, this account 
only entitled to $37.50; and account for 
children to $60.00 Deposited to account 
in Tryon. 60.00 

Dec. 31 N. C. Dept, of Revenue, intangible tax 
on bank account deducted by bank for 
forward to tax department. .21 

Feb. 17 Evelyn Lindsay, stenographic work 

for Trust Fund. 5.00 
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Mar. 15 N. C. Dept, of Revenue, 1939 income 
tax on income of Trust Fund from Au¬ 
gust 24, 1939 to December 31, 1939. 

Mar. 15 C. H. Robertson, Collector Internal 
Revenue, 1939 income tax on Trust 
Fund, 8/24/39 to 12/31/39. 

Mar. 15 N. C. Dept of Revenue, Intangible 
Tax levied on stocks held in Trust 
Fund, as of December 31,1939. 

May 25 Piedmont Federal Savings & Loan As¬ 
sociation, purchase of 50 shares paid 
up stock @ 100, Investment for Trust 
Fund (Approved by Trustee’s Advis¬ 
ory Committee) 

57 Aug. 2 Daniel F. Boone, Trustee Estate 
Frances M. Lightner, for children, 
transfer of dividend from Youngstown 
Sheet & Tube Co., $6.75, deposited thru 
error to credit of Educational Fund. 

Total Disbursements of cash, from 
August 24,1939 to August 24, 1940, for 
taxes, expenses, and investments. 
Balance on hand, August 24, 1940, de¬ 
posited in checking account, Wachovia 
Bank & Trust Co. 

Total Disbursements, plus cash bal¬ 
ance, equaling cash receipts, as shown 
in this report. 


I 

1445 

I 

I 

I 

19j27 

i 

i 

i 

137.b9 

5,000.00 

i 

I 

6.75 

$5,243.^7 

865.04 

I 

$6,108.^1 
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Inventory of Assets on Hand at Close of this Report 

Wachovia Bank & Trust Co., cash balance, check¬ 
ing account. 

53 Shares The Insurance Company of North 
America, capital stock, @ Inventory Value 
8/24/39 $64.50 per share. 

380 Shares The McGraw Electric Company, 
stock, @ Inventory value 8/24/39 @ $19.75 
per share. 7,505.00 

100 Shares The Chrysler Corporation stock, @ 

Inventory Value 8/24/39 $74.12V2 per share. 7,412.50 

50 Shares The E. I. Dupont DeNemours Co. 
stock @ Inventory Value 8/24/39 $157.62 1 ,4 
per share. 7,881.25 

125 Shares, The S. S. Kresge Co., stock @ In¬ 
ventory Value 8/24/39, @ 23.75 per share. 2,968.75 

2,759 Shares, The Nelson, Baker & Co., stock @ 

Inventory Value 8/24/39 @ $3.00 per share. 8,277.00 

(Youngstown Sheet & Tube Co. stock, 70 shares, 

Sold 5/10/40 for $3,017.77—a net profit of 
$497.77) Inventoried 8/24/39 for $2,520.00) 

50 Shares Piedmont Federal Savings & Loan 
Association, Paid Up Stock @ 100—Pur¬ 
chased 5/25/40. 5,000.00 

Total Value of Assets Held in This Educational 
Fund For Grandchildren of Frances M. 

Lightner, as per her Will, paragraph four. 

August 24,1940. $43,328.04 

(Note: Above values on securities listed at 
their original values, instead of present val¬ 
ues due to the general fluctuations of the 


$865.04 

3,418.50 
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market, and also due to their being held as 
investments for income) 

Respectfully submitted, 

Daniel F. Boone, 

Trustee Educational Fund for 
Grandchildren, Under Will of 
Frances M. Lightner. 

Sworn to and subscribed before me, this the 14th day J>f 
September, 1940. 

‘ 

Ruth Viola Brown 
Notary Public . 

i 

My com. expires 12-4-41 

58 October 7, 1941. 

817 Gales Avenue, 
Winston-Salem, N. C. j 

i 

Captain Daniel F. Boone, 

7930 - 16th St., N. W., 

Washington, D. C. 

Dear Dan: 

i 

Enclosed herewith you will find the following: 

i 

1. Five (5) Copies, Second Annual Account, Educational 
Fund, original to be signed before a notary public, and for¬ 
warded to R. S. McFarland, Clerk Superior Court, Polk 
County, N. C., and one copy each for the Advisory Com¬ 
mittee and yourself, together with an extra copy to do with 
as you see fit. An extra copy is being retained in the file£ 
for the records. 

2. Cancelled checks for all disbursements shown on said 
report with the exception of the first three, about which t 
have previously written you. If these three cancelled 
checks cannot be found, it will be necessary to secure reL 
ceipts for the disbursements. 
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3. Two blank checks, one payable to the Clerk, for which 
he will bill you, and you can fill in, sign and return to him, 
and the other payable to you for commissions accrued since 
you last charged commissions up to the end of this account¬ 
ing period, 8/24/41. 

If there is anything further towards getting this report 
filed properly, please let me know and I will be glad to 
oblige. 

Yours truly, 

Paul G. Minish. 

• •#••••••# 

69 Filed Sep 25 1946 

Notice of Appeal 

Notice is hereby given this 25th day of September, 1946, 
that Daniel F. Boone, defendant in the above entitled ac¬ 
tion, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment entered 
in this action on the 28th day of June, 1946, in favor of the 
plaintiff, Wachovia Bank and Trust Company, and 
against the defendant, Daniel F. Boone, said judgment be¬ 
ing as follows: 

“Ordered that said amended motion be and the same is 
hereby granted. 

“And It Is Further Adjudged, Ordered and Decreed 
that the defendant, Daniel F. Boone, be and he hereby is 
directed to surrender and deliver within thirty (30) days 
from the date hereof to the plaintiff as substituted Trustee 
under the will of Frances M. Lightner, deceased, through 
its attorneys of record herein, all securities properly en¬ 
dorsed, and all other property held by him constituting the 
estate of said Frances M. Lightner, deceased, held by him 
as Trustee aforesaid. 

“It Is Further Adjudged, Ordered and Decreed that this 
action be and the same is referred to the Auditor, who is 
hereby directed to take testimony with respect to and state 


the account of said defendant, and make his report an<$ 
recommendations thereon.’* 

70 Filed Oct 2 1946 

i 

Exceptions to Auditor’s Report 

Comes now the defendant by his attorneys and excepts 
to the Report of the Auditor in the above action, fileq 
herein on the 24th day of September, 1946, upon the follow^ 
ing grounds: 

1. That the auditor, although having the account of the] 
defendant in debit and credit form before him, has failed 
to state his account as trustee in the above action as was 
directed by the court’s order of June 28, 1946. 

2. That the auditor, under the order of June 28, 1946, j 
was directed to state the account of the defendant and not 
to pass upon the question of commissions claimed by him,! 
nor was he directed to pass upon possible surcharges of 
the plaintiff which have not been made. Therefore, the au- j 
ditor’s statements of alleged facts not of record, and his 
conclusions and recommendations based thereon as con- j 
tained in paragraphs 9 and 10 of his report should be 
stricken. 

3. The charges of the auditor for his personal services I 

in executing the order of June 28,1946, are excessive based ! 
v_ * * 
upon the record in this action. 

• #•■•**#**• 

72 Filed Oct 29 1946 

Order Overruling Exceptions to Report of Auditor, Ratify- i 
ing Said Report, and Directing Delivery of Assets i 
Forthwith 

This action came on to be heard at this term of Court, ! 

* | 

upon defendant’s exceptions to the Auditor’s Report filed i 
herein the 24th day of September, 1946, and thereupon, 
upon consideration thereof, and the argument of coun- j 


50 


sel thereon, it is by the Court this 29th day of October, 
A. D., 1946, 

Adjudged, Ordered and Decreed that said exceptions be 
and the same hereby are overruled, and said Report of the 
Auditor be and the same hereby is ratified and confirmed. 

It Is Further Adjudged, Ordered and Decreed that said 
defendant forthwith pay over to plaintiff by check on the 
Hamilton National Bank, the sum of Forty-five hundred 
and seventy-three dollars and Eighty-one cents ($4,573.81), 
said sum being the amount shown by said Report of the 
Auditor as on deposit with said bank. 

And It Is Further Adjudged, Ordered and Decreed that 
the defendant forthwith pay over to the plaintiff the 

73 sum of Two Thousand two hundred and seventy dol¬ 
lars and ninety-seven cents ($2,270.97), said sum be¬ 
ing the amount heretofore withdrawn by the defendant as 
compensation as trustee. 

T. Alan Goldsbobough 
Justice . 

74 Filed Nov 6 1946 

Notice of Appeal 

Notice is hereby given this 6th day of November, 1946, 
that Daniel F. Boone, defendant in the above entitled ac¬ 
tion, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment entered 
in this action on the 29th day of October, 1946, in favor 
of the plaintiff, Wachovia Bank and Trust Company, and 
against the defendant, Daniel F. Boone; said judgment en¬ 
titled “Order overruling exceptions to report of auditor, 
ratifying said report, and directing delivery of assets 
forthwith.” 

*#• ••••••• 
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Filed Nov 3 1946 


Exhibit “A” 

Last Will, and Testament of Frances M. Lightner; 

i 

I, Frances M. Lightner, of Tryon, Polk County, Notth 
Carolina, being of sound mind and disposing memory, fout 
considering the uncertainty of my earthly existence, declare 
and publish the following as my last will and testament, 
hereby revoking and declaring utterly void all fornier 
Wills, Testaments and Codicils by me heretofore at any 
time made. I 

First: I direct my Executor, or his successors, herein¬ 
after named, to pay all my just debts, including funeijal 
expenses, suitable monument, and I specifically direct that 
all taxes, succession, inheritance, estate, transfer, gift 6r 
whatsoever called or named, to be paid out of the fundls 
of my estate, whether levied against my estate or any benfe- 
ficiary or beneficiaries named in this my last Will. It is niy 
express purpose that no taxes be charged against any of 
the inheritance they receive or to be received. 

Second: I give, bequeath, devise and transfer to my Ex¬ 
ecutor and/or my Trustee hereinafter named, all of my per¬ 
sonal property, wheresoever situate, of which I may di|e 
seized, or possessed, or to which I may be entitled at the 
time of my death, or afterwards, to my Executor and/ojr 
Trustee hereinafter named, for the following uses and pur¬ 
poses, to hold as Trustee, in the manner following: 

I give, bequeath, devise and transfer to my Trustee, herei¬ 
nafter named, all my real estate, wheresoever situate, of 
which I may die seized, or possessed, or to which I may be 
entitled at the time of my death, or afterwards, to my Trus^ 
tee, hereinafter named, outright, in fee, for the following 
uses and purposes, to hold as Trustee, to dispose of and 
handled as directed in this my last will and testament. 

(1) I direct my Trustee to pay to my husband, Clarenc^ 
A. Lightner, or to any person, firm, or corporation for him^ 
in event of his incapacity, the entire net income from thej 
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trust property and estate at monthly intervals during his 
lifetime. Any accrued income at date of his death 
136 shall revert to the principal of my estate and shall 
not be considered due to the estate of my husband. 

(2) Upon the death of my husband, Clarence A. Light- 
ner, I direct that my Trustee pay his just debts, funeral 
expenses, suitable monument, taxes, and then to pay over, 
transfer, assign deed and deliver all the rest, residue and 
remainder of my trust property and estate to my children 
as follows: 

Theodore Alexander Lightner, Son, one-fourth 

Clarance McGraw Lightner, Son, one-fourth 

Alice Lightner Hopf, Daughter, one-fourth 

Martha Lightner Boone, Daughter, one-fourth, 
except that Theodore Alexander Lightner, my son, because 
of monies previously borrowed from his inheritance, shall 
pay from his inheritance, the sum of Fifteen Thousand Dol¬ 
lars ($15,000.00) to be divided equally between my three 
other children. 

Should any of my children wish to purchase the home¬ 
stead, including all personal property used in, around or 
about the homestead, furniture, fixtures, outbuildings, etc., 
known as “Seven Mountains” at Trvon, North Carolina, it 
is my wish and I direct my Trustee to arrange a conveyance 
of same to the child offering the highest amount for same, 
on reasonable terms. Said price and terms to be for the 
best interest of the estate. 

I hereby bequeath to my beloved Son-in-Law, Daniel F. 
Boone, the sum of Five Thousand Dollars ($5,000.00) in 
consideration of his devotion and attention to Mr. Lightner, 
myself, and for the management of our properties, both 
for Mr. Lightner, myself and our children, and for recov¬ 
ery of various stock and securities for our estate, said ser¬ 
vices being rendered during our lifetime. This legacy is 
only a small part of the amount actually recovered for our 
benefit. 

(a) In the event any of my said children shall have died 
prior to the death of my husband, Clarence A. Lightner, 
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leaving a spouse or bodily issue, then it is my intention &nd 
I direct my Trustee, or his successor, to hold in trust, u^on 
the terms and conditions as herein provided, the share such 
deceased child would have taken, and if the spouse of 
137 such deceased child be living and such deceased child 
leave issue, pay over, during the life of such trust], to 
such spouse one-fourth (14th) of the income from the shpre 
of such deceased child and as long as such spouse not j re¬ 
marry, and pay three-fourth’s (%) of the income from Jthe 
share of my deceased child to the issue of my deceased cljiild 
in equal proportions, and until such time as said trus^; is 
terminated as hereinafter provided. 

(b) In the event no spouse survives my deceased chjld, 
or in the event of the death of remarriage of such spouse 
during the term of the trust as herein provided and if any 
issue of my deceased child shall be living after the death 
or remarriage of such spouse, then all income from shch 
share, so held in trust, and until the termination of sjaid 
trust, shall be paid to the issue of such deceased childj in 
equal proportions. 

(c) It is my intention and I further direct my Trustee, 
upon the youngest of such issue of my deceased child reach¬ 
ing the age of twenty-one (21) years, then the trust herein 
established for the share of such deceased child of mine 
shall terminate and my Trustee, or his Successor, shall jiav 
over, transfer, assign and convey to the living issue of sijich 
deceased child of mine, share and share alike, all the corpus 
and residue of such trust estate; and in the event any of 
said issue of my deceased child shall have died prior to 
reaching the age of twenty-one (21) years, leaving issue, 
then such issue to receive in equal proportions the deceased 
parent’s share. In the event all issue of my deceased chfld 
die prior to reaching the age of twenty-one (21) years, sjnd 
without leaving issue, and upon the death or remarriage 
of the spouse of such deceased child, I direct my Trustee 
to transfer, assign and convey the corpus of such trijist 
estate to my children, share and share alike, the issue tljen 
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living of a deceased child or mine to take the parent’s share 
by right of representation. 

(d) In the event any of my said children shall have died 
prior to the death of my husband, Clarence A. Lightner, 
leaving a spouse but without leaving bodily issue, or, in 
the event all issue of my deceased child die without 
138 leaving issue, prior to all reaching the age of twenty- 
one years, then it is my intention and I direct my 
Trustee, or his successor, to assign, transfer and convey to 
such spouse of niv deceased child one-fifth (l/5th) of the 
corpus of the estate which such deceased child of mine 
would have taken, and I direct my Trustee, or his succes¬ 
sor, to hold in trust, upon the same terms and conditions, 
as herein provided, four-fifths (4/5ths) of the said share 
that such deceased child of mine would have taken, and 
pay over to said spouse the income from such trust so long 
as such spouse lives and does not remarry; and upon the 
death or remarriage of such spouse, the remainder of the 
corpus of the estate of such deceased child of mine shall be 
thereupon distributed to my children, share and share alike, 
the issue then living of a deceased child of mine to take the 
parent’s share by right of representation. 

(3) In the event any child of mine shall have died prior 
to the termination of the trust for my husband, Clarence A. 
Lightner, without leaving bodily issue and without leaving 
a spouse, then such living children of mine shall take all the 
share that such deceased child of mine would have taken, 
share and share alike, the issue then living of a deceased 
child of mine to take the parent’s share by right of repre¬ 
sentation. 

(4) If, in the opinion of the Trustee, the income herein 
provided shall not be sufficient to suitably support and 
maintain my husband, Clarence A. Lightner, or in the case 
of any emergency such as illness, accident or extraordinary 
distress, then the Trustee shall, if he deems it advisable 
so to do, use and spend such part of the principal of the 
trust estate as may be necessary to make up such deficiency 
or meet such emergency. 
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(5) No stock dividends, or rights to subscribed for stjock, 
whether availed of or sold by the Trustee, shall be consid¬ 
ered as income, but the same shall be considered as ap in¬ 
crement in value of principal and added to the principal of 
the Trust Estate, after deducting therefrom, as a charge 
against the same, all income taxes payable withj re- 
139 spect thereto. All cash dividends excepting liquidat¬ 
ing dividends shall be considered as income. 

After the termination of Paragraph I, and before Para¬ 
graph II become operative, I direct my Executor and/or 
Trustee to pay over, set aside, transfer to a separate tijust. 
fund, the sum of $40,000.00, either in cash, stocks, bonds, 
or other securities, such property in kind, other than cash, 
to have a value of at least $40,000.00, to be held separate 
and apart from any other provision of this my last will 
and testament, by my Trustee for the following uses: 

(a) This fund is to be held intact both to principal and 
income by my Trustee for all of my grandchildren alivei at 
the date of my death. After-born grandchildren are spe¬ 
cifically not included in this trust. My Trustee is to pse 
the income and/or the principal if needed for the proper 
college education of mv grandchildren who desire to attend 
a Grade-A American institution for a 4-Year period of dol- 
lege attendance immediately after they finish their course 
in high school, junior college or its equivalent. It is mv 
desire that each of my grandchildren have an undivided 
pro rata interest in this entire fund, such interest to be 
determined by the number of grandchildren living at the 
date of my death. My Trustee is directed to pay the tui¬ 
tion, board, room, rent and necessary books for each veaij’s 
attendance in college for each grandchild for a 4 year pe¬ 
riod. Said grandchild shall not expend more than thbir 
pro rata part of such funds for each school year. I direct 
my Trustee to set up their pro rata interest and then divide 
such interest into four equal payments, and expend the ope- 
fourth (*4) share each school year, if necessary, but not to 
exceed the one-fourth (^th) share. If any grandchild 
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should not use his pro rata share for the school year, then 
it is my intention for my Trustee to pay over to such grand¬ 
child not using his pro rata part to him or her directly, 
after completion of each successful year. My Trustee, 
Daniel F. Boone, together with his advisory committee, Dr. 
Arthur B. McGraw and Theodore A. Lightner, is to have 
sole discretion in the manner of deciding and pro rating 
such part. In case of difference of opinion in settling any 
matter in this trust, it is my desire that two of the 
140 three above named as Executor, Trustee or Advisory 
Committee be the deciding factor, It is my further 
wish that this trust be terminated as to each grand-child 
as and when reachin gthe age of thirty (30) years. 

(b) I further direct that if my grandchildren mentioned 
above do not attend college and graduate successfully from 
a credited Grade A American institution, my Trustee shall 
transfer such grandchild’s pro rata to the other grand¬ 
children completing such course. If none of my grand¬ 
children finish their credited 4-year course in college, and 
are thereby not entitled to the balance remaining in said 
fund, then the balance of said fund shall go to my children 
equally, and in case of the death of any of my children, to 
their issue then surviving. 

Third: Should my husband, Clarence A. Lightner, pre¬ 
decease me, I give, divise and bequeath all of the rest, resi¬ 
due and remainder of my estate, real, personal and mixed, 
and wheresoever situate, of which I may die seized, or pos¬ 
sessed, or to which I may be entitled, to my children, as 
follows: 

Theodore Alexander Lightner, 

Clarence McGraw Lightner, 

Alice Lightner Hopf, and 
Martha Lightner Boone, 

if then living, and in the following proportions: 

One-fourth (%th) to my son, Theodore Alexander Light¬ 
ner; 

One-fourth (Vith) to my son, Clarence McGraw Light¬ 
ner; 


One-fourth (%) to my daughter, Alice Lightner Hopf; 
and I 

One-fourth (^th) to my daughter, Martha Lightner 
Boone, I 

except that Theodore Alexander Lightner, my son, because 
of monies previously borrowed from his inheritance, s^iall 
pay from his inheritance, the sum of Fifteen Thousand 
($15,000.00) Dollars, to be divided equally between !my 
three other children. | 

(1) Should any of my children predecease me, leaving a 
spouse or bodily issue, and should by husband, Clarencej A. 
Lightner, also predecease me, whereby the trust as estab¬ 
lished in paragraph second on my will shall not become Ef¬ 
fective, then, I give, devise and bequeath all of tl^at 
141 share of my estate and which such deceased child |of 
mine would have taken, unto Daniel F. Boone, jof 
Winston-Salem, North Carolina, to hold as Trustee, in t(he 
manner following: | 

(a) To hold in Trust upon the same terms and conditions 
as herein provided, the share of such deceased child woulld 
have taken and if the spouse of such deceased child be lin¬ 
ing and such deceased child leave issue, I direct my Trus¬ 
tee, during the life of such trust, to pay over to such spouse 
one-fourth (Vtth) of the income from the share of such de¬ 
ceased child so held in trust and so long as such spouse doEs 
not remarry and three-fourths (%th) of the income frojn 
the share of such deceased child to be paid to the issue c|f 
such deceased child in equal proportions, and until such 
time as said trust is terminated as hereinafter provided. 

(b) In the event no spouse survives my deceased child, or 
in the event of the death or remarriage of such spouse dur¬ 
ing the term of the trust, as herein provided, and if any 

issue of mv deceased child shall be living after the death 
* * 
or remarriage of such spouse, then all income from such 

share, so held in trust, and until the termination of said 

trust, shall be paid to the issue of such deceased child iii 

equal proportions. i 
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(c) It is my intention and I further direct my Trustee, 
upon the youngest of such issue of my deceased child reach¬ 
ing the age of twenty-one (21) years, then the trust herein 
established for the share of such deceased child of mine 
shall terminate and my Trustee, or his successor, shall pay 
over, transfer, assign and convey to the living issue of such 
deceased child of mine, share and share alike, all the cor¬ 
pus and residue of such trust estate; and in the event any 
of said issue of my deceased child shall have died prior to 
reaching the age of twenty one (21) years, leaving issue, 
then such issue to receive in equal proportions the deceased 
parnt’s share. In the event all issue of my deceased child 
die prior to reaching the age of twenty-one (21) years, and 
without leaving issue, and upon the death, or remarriage of 

the spouse of such deceased child, I direct my Trus- 
142 tee to transfer assign and convey, the corpus of such 

trust estate to my children, share and share alike, 
the issue then living of a deceased child of mine to take the 
parent’s share by right of representation. 

(d) In the event any of my children predeceases me with¬ 
out leaving bodily issue, but leaving spouse, or in the event 
all issue of deceased child die, without leaving issue, prior 
to reaching the age of twenty-one (21) years, then it is my 
intention and I direct my Trustee, or his successor, to as¬ 
sign, transfer and convey to such spouse of my deceased 
child, one-fifth (l/5th) of the corpus of the estate which 
such deceased child of mine would have taken, and I direct 
my Trustee, or his successor, to hold in trust, upon the same 
terms, and conditions as herein provided, four-fifths 
(4/5ths) of said share that such deceased child of mine 
would have taken, and pay over to said spouse the income 
from such trust so long as such spouse lives and does not 
remarry and upon the death or remarriage of such spouse, 
the remainder of the corpus of the estate of such deceased 
child of mine shall be thereupon distributed to my children, 
share and share alike, the issue then living of a deceased 
child of mine, to take the parent’s share by right of repre¬ 
sentation. 
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(e) In the event my husband, Clarence A. Lightner, pre¬ 
deceases me, and in the event any of my children pre4e- 
cease me, without leaving bodily issue and without leaving 
a spouse, then such living children of mine shall take 
the share that such deceased child of mine would have 
taken, share and share alike, the issue then living of | a 
deceased child of mine, to take the parent’s share by right 
of representation. | 

(2) No stock dividends, or rights to subscribe for stock, 
whether availed of or sold by the Trustee, shall be consid¬ 
ered as income, but the same shall be considered as an ii- 
crement in value of principal and added to the principal df 
the Trust Estate, after deducting therefrom, as a chargie 
against the same, all income taxes payable with respect 
thereto. All cash dividends excepting liquidating dividends 
shall be considered as income. 

Fourth: I give, devise, and bequeath to the Trus^ 
143 tee, hereunder, and including all the trust that may 
become operative hereunder, the following powers 
and authority in respect to such mentioned trust estate: j 

(1) To take possession of said trust property and Estate! 
and collect and receive the moneys, interest, profits, and 1 
income arising therefrom, with full power in the Trustee! 
to improve, repair and maintain any and all property be¬ 
longing to said Trust Estate, and to manage the same and! 
all said Trust Estate, as in the judgment and discretion of! 
my Trustee may see most advantageous to said Trust Es-I 
tate, and the beneficiary thereof. Included in such power 1 
of management shall be the power to vote, in person, or by! 
proxy, any and all stocks in any and all corporations, at 
any and all meetings of stockholders, for any and all pur-1 
poses, without any limitation whatsoever. 

(2) To retain in said Trust all properties in the form in 1 
which the same shall be received by the Trustee and to sell, 1 
either for cash or part cash and part deferred payments, 
convey, exchange, lease for any length of time, and with or 
without covenants of renewal, mortgage, pledge, partition, 
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distribute or otherwise dispose of all of said trust property 
and Estate, or any part thereof, or any interest therein, at 
such time or times and in such manner, either public or 
private, and upon such terms as in the absolute and uncon¬ 
trolled discretion of said Trustee may seem expedient and 
proper, without Order of Court. 

(3) In the event of any disposition whatever of any 
property subject to said Trust, said Trustee, shall make, 
execute and deliver any and all such instruments in writing 
as shall be necessary or proper to carry out the same. Pur¬ 
chases and other persons who shall pay any trust moneys 
to my said Trustee shall be exempt from all responsibility 
with respect to the application of the same, and from the 
necessity of inquiring into the regularity, validity or pro¬ 
priety of any disposition made, or purported to be made 
under the Trust or powers contained in this Will. 

(4) To invest the funds of said Trust Estate, including 
the proceeds of the disposition of any of the prop- 

144 erty thereof and reinvest the same from time to time, 
and to keep the same reinvested in such income pro¬ 
ducing real or personal property, without being limited at 
any time to investments required for Trust Funds by the 
Laws or Statutes of the State of North Carolina, or any 
other jurisdiction. 

(5) To distribute in kind, at a price to be fixed by the 
Trustee, any stocks, bonds or other securities, at any time 
belonging to my Estate, in equal or unequal proportion to 
or among the persons entitled to participate in any dis¬ 
tribution thereof. The selection of the securities for the 
distribution, the proportions and the prices thereof shall 
rest in the sole judgment and discretion of the Trustee, and 
when selected the proportions determined and the prices 
fixed by the Trustee, the same shall be final, conclusive and 
binding upon all parties concerned therewith. 

(6) To pay from time to time from the income of the 
Trust Estate all necessary and proper expenses incurred in 
connection with the management, care and preservation of 
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said Trust Property and Estate, and upon all such expenses 
and charges being paid, the net income shall be paid oujt, 
used and expended as hereinbefore directed. 

Fifth: I hereby constitute, appoint, name and specificalljy 
make my Son-in-Law, Daniel F. Boone, of Winston-Saleni, 
North Carolina, my lawful Executor, to serve without bonc|, 
and to have the powers hereinbefore enumerated and to thj* 
extent of law, given by Statute. I appoint Dr. Arthur B|. 
McGraw, Jr., of Detroit, Michigan and Theodore Alexander 
Lightner, of New York, N. Y., as an Advisory Committee t<j> 
assist and advise my Executor and Trustee, Daniel Fj. 
Boone, in the administration of this my last Will and Tesj 
tament. Should Daniel F. Boone fail to serve as Executor; 
Dr. Arthur B. McGraw, Jr., is to succeed Daniel F. Boone 
as my Executor and Trustee. In the event that neither, 
Daniel F. Boone, nor Dr. Arthur B. McGraw, Jr., qualifies! 
and finishes the administration of this will, I appoint! 
Theodore Alexander Lightner, my Executor and Trustee, 
any of which has the powers given my Executor and 
Trustee. I 

I hereby constitute, appoint, name and specifically make 1 
my son-in-law, Daniel F. Boone, of Winston-Salem, j 
145 North Carolina, my Trustee, to serve without bond, j 
and to have the powers hereinbefore enumerated and 
to the extent of law given by Statute. In the event of the 
failure of Daniel F. Boone, to act as Trustee, his successors 
are to act as set forth as Executors. As his compensation j 
for serving as Executor and/or Trustee, Daniel F. Boone, | 
is to retain, as his commission, the following: j 

5% on the first $50,000.00 Receipts, j 

3% on the next 450,000.00 Receipts, 

V/ 2 % on all over 500,000.00 Receipts. 

No compensation is to be paid to the Advisory Committee, 
however, the Successor, Executor and/or Trustee, if any, 
shall be paid the same commission as allowed Daniel F. j 

Boone. 
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In Witness Whereof, I have set my hand and seal, this 
the 23rd day of May, 1938, at Tryon, North Carolina. 

(s) Frances M. Lightner (Seal) 

Signed, sealed, published and declared by the said Fran¬ 
ces M. Lightner, and for her last Will, in the presence of 
us, who, at her request, and in her presence, and in the pres¬ 
ence of each other, have hereunto subscribed our names as 
witnesses. 

Sarah Elliott Columbus, N. C. 

Norman J. Collins Tryon, N. C. 

• #*••••••• 

148 Filed Nov 13 1946 

In the Superior Court 
January-February Term 1940 

State op North Carolina 
Polk County 

Daniel F. Boone, Extr., 


vs. 

Theodore A. Lightner, et al. 

Judgment 

This cause coming on to be heard before His Honor, 
Frank M. Armstrong, Judge Presiding at the January- 
February, 1940, Term Superior Court of Polk County, upon 
the petition of Danel F. Boone, Executor and/or Trustee 
of the Will of Frances M. Lightner, deceased, and 
It appearing to the Court that all of the devisees and 
legatees, and the Advisory Committee named in said Will 
are parties defendant, and that the infant defendants, 
Theodore A. Lightner, Jr., Daniel Lightner Boone, and 
Claudia Lightner, are represented herein by their duly ap¬ 
pointed Guardian Ad Litem, Walter Johnston, Jr., who has 
filed an answer for them, and that all of the parties defen- 
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dant, as well also as the Petitioner, are asking the Court to 
construe the Will of said testatrix, and to advise and direct 
the Executor and/or Trustee as well also as the Advisory 
Committee as to their duties with respect to the Trust Fund 
provided for in said Will, and the administration of said 
estate; 

And the Court being of the opinion that under said Will, 
it is the sole duty of Daniel F. Boone, as Executor and/ojr 
Trustee to set up the Educational Trust Fund provided for 
therein for the minor defendants hereinbefore named, and 
to determine the personal assets that shall constitute sai<jl 
Trust Fund, and 

It further appearing that after the death of Clarence Al 
Lightner who died December 8,1938, to-wit: on August 24 ? 
1939, the said Daniel F. Boone, as Executor and/or Trus¬ 
tee set up the Trust Fund provided for said minor defen¬ 
dants consisting of the following securities, namely: 
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Insurance Co. of North America 53 shares 
at $64.50 per share 

McGraw Electric Company 380 shares at 
$19.75 per share 

Chrysler Corporation 100 shares at 
$74.12 1 /> per share 

E. I. DuPont de Nemours Co., 50 shares 
at $157.62 1 /2 per share 

S. S. Kresge Company 125 shares at $23.75 
per share 

Nelson, Baker & Co., 275 9 shares at $3.00 
per share 

Youngstown Sheet and Tube Co., 70 
shares at $36.00 per share 

Cash 


$3418.5d 

I 

7505.00 

| 

7412.50 

i 

I 

7771.251 

i 

2968.75 i 

8277.001 

I 

i 

2520.00 

17.00 

i 


$40,000.00 

It is therefore ordered and adjudged that the said Trust 
Fund as set up and established by said Executor and/or j 
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Trustee be, and the same is hereby in all respects approved 
and confirmed and that said securities hereinbefore listed 
shall constitute said Trust Fund. 

The Court being further of the opinion that the Advisory 
Committee, namely: Dr. Arthur B. McGrew, Theodore A. 
Lightner, and the Trustee, Daniel F. Boone, each have an 
equal duty in the administration of said Trust where some 
difference of opinion arises in settling any matter in this 
trust. 

It is further ordered that it is the duty of said Advisory 
Committee and said Trustee to administer said trust fund 
in accordance with the provisions of said Will, and that it 
is the duty of the trustee, if any change is made in the trust 
hereinbefore set up or referred to in this judgment, that he 
confer with said Advisory Committee; and in the event 
there is some difference of opinion as to a change in said 
trust fund herein set up, that the decision of a majority of 
said number shall be controlling and binding. 

The Court further being of the opinion that the provi¬ 
sions made for the compensation of the Executor and/or 
Trustee in said Will is determinative of the amount to which 
he is entitled in full for all services rendered by him in 
connection with the administration of said estate both 
150 as Executor and/or Trustee and that under said Will 
the said Executor and/or Trustee is not entitled to 
any attorneys fees for himself, personally. 

The Court being of the opinion that under the provision 
of the Will that the Executor and Trustee as compensation 
for acting as Executor and Trustee, is entitled to 5% on 
all receipts up to the first $50,000.00, and 3% on all receipts 
up to the next $450,000.00. 

The Court in construing the Will has done so without 
prejudice to any rights of attorneys fee which Daniel F. 
Boone may be entitled as a result of any contract he may 
have with the beneficiaries of the estate of the late Frances 
M. Lightner, and the said Daniel F. Boone. 
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It is further ordered that a full and complete audit! he 
made of all the books and records of said Executor and|or 
Trustee and that all the assets that belong to said estate 
be ascertained and reported therein as well as the disburse¬ 
ments and expenditures made by said Executor and Trus¬ 
tee so that said audit will reflect fully in detail the true a^id 
correct status of said estate, as far as same can be ascer¬ 
tained by said auditor. ] 

It is further ordered that H. C. Northrop, Certified Pub¬ 
lic Accountant, Independence Building, Charlotte, North 
Carolina, be hereby appointed to make said audit and wh^n 
same is completed one copy thereof is to be filed with the 
Clerk of this Court, one delivered to the Executor and Truis- 
tee, and one delivered to M. R. McCown, attorney for the 
adult beneficiaries herein. j 

The Court is of the opinion that Two Hundred and Fiftjy 
Dollars ($250.00) is a reasonable and fair fee to pay saijd 
Walter Johnston for said services and the Executor of the 
Estate of the late Frances M. Lightner is ordered and di¬ 
rected to issue a check to him in the sum of Two Hundred 
and Fifty Dollars. j 

It also being made to appear to the Court that the adult 
devisees and legacees under said Will other than Theodor^ 
A. Lightner have been paid One Thousand Dollars each b^ 
the Executor, Daniel F. Boone, and that they have entered 
into an agreement among themselves and that when each of 
the other three devisees namely: Clarence McGravf 
151 Lightner, Alice Lightner Hopf, and Martha Lightnei) 
Boone have each been paid an additional Ten Thou¬ 
sand Dollars by said Executor and/or Trustee is herein) 
specifically authorized and directed in making settlement) 
with said devisees to comply with this provision of this) 
judgment. ) 

This February 2nd, 1940. 1 

Frank M. Armstrong j 

Judge Presiding \ 

• * * * • • • • • *1 
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154 Filed Nov 13 1946 

In the Superior Court 

State of North Carolina 
County of Polk 

*#»#***##• 

Findings of Fact, 
and 

Conclusions of Law 

The undersigned Referee finds as a fact: 

(1) That two suits were instituted in Polk County en¬ 
titled “Theodore A. Lightner, Clarence M. Lightner, Alice 
Lightner Hopf, and Martha Lightner Boone against Daniel 
F. Boone, as Executor and Trustee under the Will of Fran¬ 
ces M. Lightner, Deceased/’ and, “Theodore A. Lightner, 
Clarence M. Lightner, Alice Lightner Hopf and Martha 
Lightner Boone against Daniel F. Boone, as Executor un¬ 
der the Will of Clarence A. Lightner,” and pursuant 
thereto His Honor, Judge Win. H. Bobbitt executed an Or¬ 
der appointing the undersigned Referee in the above men¬ 
tioned cases. 

(2) The Referee finds as a fact that at the hearing of this 
matter before the Refree these two cases were consolidated 
by consent, and are now consolidated by consent for 
judgment. 

(3) The Referee finds as a fact that in the Frances M. 
Lightner Estate the receipts upon which the said Daniel F. 
Boone is entitled to recover commissions are as follows: 

From the sale of stock— $96,565.37 

Amount placed in Educational Fund 39,983.00 

Stock distributed to the heirs of a value of 39,434.00 
Income from stock received by Daniel F. 

Boone, as Trustee 18,873.51 

155 (4) That the receipts from the estate 
of Clarence A. Lightner, upon which 



Daniel F. Boone is entitled to recover commis¬ 
sions are as follows: $40,4^7.33 

And, that the disbursements upon which Daniel 
F. Boone is entitled to recover commissions: 1,818.38 

(5) That the said Daniel F. Boone 
is entitled to recover commissions on j 

the estate of Frances M. Lightner as 
follows: 

On the first $50,000 five per cent $2500.00 
On the remaining $144,855.88 

4345.67 | 


2,110.74 


$6,705.73 
2,305.91 

I 

(9) That at the time the Receiver made settlement wi|tli 
Daniel F. Boone, as Trustee and Executor of both estates, 
pursuant to the Order of Judge Wm. H. Bobbitt, said Daniel 
F. Boone had on hand in both estates a total of $12,194.^3, 
which has since been diminished by payments made pur¬ 
suant to orders of the court, as will appear in the record, j 

(10) That all of the disbursements made by Daniel F. 
Boone, as Executor and Trustee of the estate of Frances 
M. Lightner were necessary in the interest of the estate. 

(11) In the above expenditures is included an item of Six 
Thousand Dollars attorney’s fee, and to the allowance cjf 
this fee as a proper disbursement the plaintiffs object anp 

except. 

156 (12) That the expenditures made by the Executoi 

of Clarence A. Lightner were necessary, and for thb 
benefit of the estate. 


he is entitled to recover commissions 
of three per cent— 

(7) That as commissions on re¬ 
ceipts and disbursements for the Clar¬ 
ence A. Lightner estate Daniel F. 
Boone is entitled to— 

(8) That the total commissions on 
both estates are, therefore, $8,956.41, 
and that Daniel F. Boone has been 
paid on commissions the sum of 
leaving a balance of— 



68 


(13) The Referee finds as a fact that there was a contract 
of arbitration between the plaintiffs and the defendant, and 
that an award has been made pursuant to said contract by 
the arbitrator in the sum of Six Thousand Dollars in addi¬ 
tion to a previous award of Six Thousand Dollars. 

(14) The Referee finds as a fact that the above allow¬ 
ance is reasonable and fair, and is a proper charge upon 
the distributive shares of the plaintiffs. 

Conclusions of Law 

(1) The Referee concludes as a matter of law that the 
estate is indebted to Daniel F. Boone, as Executor and Trus¬ 
tee, in the sum of—$2,305.91. 

(2) And, that the estate is indebted to him for an addi¬ 
tional attorney’s fee of Six Thousand Dollars under the 
award set forth in Finding of Fact No. Thirteen. 

This 14 day of August, 1941. 

Robert S. McFarland, 

Referee. 

• •#•••••*# 

158 Filed Nov 14 1946 

Points Relied Upon by Appellant Upon Appeal 

1. The lower court committed error in making that part 
of its order of February 1,1946, which overruled the defen¬ 
dant’s motion to dismiss the second count of the complaint. 

2. The lower court committed error in failing to pass 
upon defendant’s motion raised in his answer to dismiss 
the second count of the complaint, and also in making its 
order of June 28, 1946, granting plaintiff’s motion for 
summary judgment, directing the defendant to surrender 
the trust property in his possession to the plaintiff, and 
referring the action to the auditor to state the account of 
the defendant. 


69 


3. The lower court committed error in making its order 
of October 29,1946, which overruled the defendant’s excep¬ 
tions to, and ratified the auditor’s report, directed thej de¬ 
fendant to forthwith pay to the plaintiff certain trust fujids, 
and denied to him his commissions as trustee, and his 0ost 
incurred for the accounting, including counsel fees. i 

Richakd E. Wellford 
1427 Bye Street, N. W. 
Attorney for appellant, 
Daniel F. Boone 

I 

• • * • • • • • • j • 
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COUNTER STATEMENT OF THE CASE 

These appeals involve a trust fund created by the will 
of the late Frances M. Lightner, a resident of Polk County, 
North Carolina. Appellant qualified as Executor and 
Trustee under said will, and the trust fund was set up and 
approved in an action brought in the Superior Court of 
Polk County, pursuant to a decree dated February 2, 1940. 
(Joint App. 8) Appellant proceeded to administer the 
fund under the jurisdiction of that court. (Joint App. 9) 

On November 25, 1942, the beneficiaries and others inter¬ 
ested in the trust filed a complaint in the Superior Court 
of Polk County for the removal of appellant as trustee, 
and assigned various reasons therefor. (Joint App. 6) 
Service was made by publication. Appellant was also 
served personally in the District of Columbia by the United 
States Marshal. (Joint App. 7) In view of appellant’s 
failure to appear, the court appointed an attorney to rep¬ 
resent him. (Joint App. 7) The latter wrote to appellant 
on two occasions, advising him of the pending action and 
offering to present any defense available. No response 
was received to either of these communications, or to a 
third addressed to one of appellant’s former counsel. 
(Joint App. 7, 8) The case proceeded to final hearing on 
February 7, 1944. (Joint App. 6, 14) On the evidence 
before it, the Court made findings of fact and conclusions 
of law, including the following: 

“4. That Daniel F. Boone is an unfit, unsuitable 
and improper person to continue to act as trustee of 
the fund which is the subject of this action. 

5. That the said Daniel F. Boone has perverted 
his powers as trustee to the detriment of the bene¬ 
ficiaries of the trust in exacting commissions in excess 
of the amount to which he is entitled, in attempting 
to remove the trust funds from this jurisdiction with¬ 
out seeking or obtaining any authority in accordance 
with the applicable statute and usual procedure, and 
in refusing and declining to appear in this cause, 



and in purchasing bonds in his individual name.” 

(Joint App. 14, 15) 

Accordingly, appellant was removed as trustee, divested 
of all right and title to the trust assets, and enjoined fr^m 
receiving or collecting any of the trust income thereafter 
accruing. Appellee was appointed in his place and ste^d, 
vested with all of the trust powers theretofore held lj)y 
him, charged with the duty of carrying out the provisions 
of the judgment entered on February 2, 1940, pertaining 
to the trust, and directed to institute such actions as mig(it 
be necessary to recover possession of the estate. (Joiijit 
App. 15-17) 

I 

Demand was made on Boone for the assets of the trus^. 
It was ignored. Thereupon this action was brought. (Joint 
App. 2) The complaint was in two counts, the first count 
seeking a judgment requiring Boone forthwith to surrender 
and deliver up all of the property enumerated in the Nortp 
Carolina judgment. (Joint App. 2-4) The second count de¬ 
manded judgment that Boone be required to account fojr 
and pay over to the plaintiff all and any sums collected 
or received by him either as or from assets and property 
belonging to said trust, in whatever form, and to suii 
render and deliver up to the plaintiff all property whiclj 
he received as Trustee of the estate of said Frances Ml 
Lightner, deceased; or in default thereof that the plaintiff 
have judgment against said defendant for such amount 
as the Court shall determine may be due and payable tq 
the plaintiff as such Substituted Trustee. (Joint App^ 
4, 5) A motion to dismiss the complaint was granted as 
to the first count, but denied as to the second. (Joint 
App. 17,18) Thereupon, Boone answered the second count.] 
He re-challenged its sufficiency to state a claim, and, in 
effect, asserted that since he had changed his domicile 
from North Carolina to the District of Columbia, “bring-\ 
ing with him the trust estate sought herein” the North 
Carolina Court was powerless to remove him without per-] 
sonal service. (Joint App. 18, 19) He did not deny that 
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he was collecting, or attempting to collect, interest and 
dividends on the trust estate. In view of his admission 
that he had the trust estate in the District of Columbia, 
appellee moved for summary judgment on the pleadings, 
contending that no issue of fact was tendered and that 
the defense relied on was insufficient as a matter of law. 
(Joint App. 19) This motion was sustained. (Joint App. 
20) In a memorandum opinion the trial court concluded 
that “the defendant was accountable to the North Carolina 
Court, and a trustee cannot escape liability by removing 
from the jurisdiction of the court to ivhich he is ac¬ 
countable. J am satisfied that the court had jurisdiction 
to remove him. As far as his removal was concerned as 
trustee he remained within the court’s jurisdiction.” 
(Joint App. 20) 

In order to make the motion conform to the second 
count of the complaint, it was amended, and upon the 
same as amended judgment was entered (1) requiring 
the defendant to surrender and deliver up all property 
held by him as Trustee constituting the estate of Frances 
M. Lightner, and (2) referring the cause to the Auditor 
to take testimony with respect to and state the account of 
said defendant. (Joint App. 21, 22) Pursuant to this 
judgment Boone surrendered the securities in his posses¬ 
sion, but retained the cash amounting to $0,844.78, out of 
which he paid to himself $2,270.97 on account of alleged 
commissions. (Joint App. 38) The Auditor reported that 
Boone’s failure to deliver the cash constituted a failure 
to comply with the trial court's order, and recommended 
that the claim for commissions be denied, without preju¬ 
dice to his right to assert it in the courts of North Caro¬ 
lina. (Joint App. 35-40 : 39) This report was ratified and 
confirmed by the Court on October 29, 1946, and appellant 
was directed to (1) forthwith pay over to appellee by 
check on the Hamilton National Bank $4,573.81*, being 

* This account had been attached in another proceeding, namely. 
Civil. Action No. 28,208, Martha Lightner Boone , et al. y Plaintiffs , v . 
Daniel F . Boone , Defendant . 
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the amount shown by said report as on deposit with ^aid 
Bank, and (2) forthwith pay over the $2,270.97 withdrawn 
by him as compensation as trustee. (Joint App. 49, j30) 
Appellant paid over the check as directed. The order di¬ 
recting payment of $2,270.97 was superseded. j 

These appeals are prosecuted from the summary judg¬ 
ment on the pleadings, (Joint App. 21, 22), and the judg¬ 
ment ratifying and confirming the Auditor’s repcjrt. 
(Joint App. 49, 50) 


SUMMARY OF ARGUMENT 

I 

l 

1. Appellant complains of error in the refusal of the 

trial court to grant his motion to dismiss as to the second 
count of the complaint. No appeal was noted from said 
ruling and the point cannot be raised in this proceedinjg. 
Appellant elected to answer and is bound by that election. 
There was no adjudication upon the merits and res ad judi¬ 
cata does not apply. j 

i 

2. The order of February 1, 1946 which dismissed tl|e 

first count of the complaint only, was obviously not on thje 
merits and would constitute no bar even to an entireljy 
new suit. A fortiori it is not a bar to the count specifically 
allowed to stand. j 


The North Carolina court had jurisdiction over the trusjt 
and over appellant and its judgment is entitled to full 
faith and credit. The trust was created by a will probated 
in North Carolina. The trust and the sole title and authori¬ 
ty of the trustee sprang from that will. The trust was 
set up and approved in an action in and by a judgment 
of the North Carolina court. The trustee (appellant) subj 
mitted himself to the jurisdiction of that court and an-! 
nuallv accounted to it until his removal. When the North! 

•. i 

Carolina judgment relied on was entered, an investment] 
of $5,000.00 in the Piedmont Federal Savings and Loan( 


i 


I 
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Association, an asset of the trust, was under attachment 
by and within the jurisdiction of the North Carolina Court. 

3. The trial court having found that the North Carolina 
Court had jurisdiction over the trust, it was not error 
to refuse to consider or allow a claim for commissions 
and costs in this forum. 

ARGUMENT 
Point 1 

The claim of error in overruling appellant’s motion to 
dismiss as to the second count of the complaint is without 
merit and, in any event, comes too late. No appeal was 
noted or sought from the ruling, which was purely inter¬ 
locutory, and it is final. Swofford v. International Mer¬ 
cantile Marine Company, 72 U. S. App. D. C. 225; 113 F. 
(2d) 179, cited by appellant. 

Equally without merit is the claim that dismissal of the 
first count is conclusive of the merits of the second count 
under the doctrine of res adjudicata. The ruling on the 
motion to dismiss, obviously was not on the merits. The 
applicable law is well stated in Hughes v. United States, 
71 U. S. 232, 18 L. Ed. 303, 305, as follows: 

“In order that a judgment may constitute a bar to 
another suit . . . the point in controversy must be 
the same in both cases, and must be determined on 
its merits. If the first suit was dismissed for defect 
of pleadings, or parties, or a misconception of the 
form of the proceeding, or the want of jurisdiction, 
or was disposed of on any ground which did not go 
to the merits of the action, the judgment rendered 
will prove no bar to another suit.” 

Point 2 

The principal contention on this appeal appears to be 
that the judgment of the North Caralina court is void 
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j 

because the trustee was in the District of Columbia, was 
served only by publication in the proceedings, and the 
trust fund was located in the District of Columbia. 

i 

The uncontradicted facts apparent from the record are 
as follows: 

1. The trust was created by the last will and testaihent 

of Frances M. Lightner, a resident of Polk County, Nprth 
Carolina, where the will was admitted to probate. (Joint 
App. 2, 8). j 

2. The trust was set up and approved in an actionj in 
the Superior Court of Polk County, North Carolina | on 
February 2, 1940. (Joint App. 8) 

3. The trustee removed from North Carolina but there¬ 
after, and annually until his removal, he continued to 
account to the North Carolina Court. (Joint App. 9, ^1, 
25, 31) His fourth and last account was filed after Ijhe 
institution of the North Carolina proceedings for his Re¬ 
moval and after he "was personally served with process jin 
the District of Columbia. (Joint App. 6, 7, 25.) 

4. Throughout the North Carolina proceeding, a tnist 

asset consisting of an investment of $5,000.00 in the Pied¬ 
mont Federal Savings and Loan Association of Winstojn- 
Salem, North Carolina, -was within the jurisdiction of apd 
was under attachment issued by the North Carolina coutt. 
(Joint App. 7) j 

The foregoing facts show conclusively: (1) that tlie 
trust was established by and under the laws of North 
Carolina; (2) that at least a portion of the trust fund 
was always located in North Carolina; and (3) that appel¬ 
lant submitted himself to the jurisdiction of the North 
Carolina Court both by accepting the trust and by account¬ 
ing to said court both before and after institution of the 
proceeding resulting in his removal. It is apparent, there¬ 
fore, that ample basis existed for the exercise of jurisdic- 


i 


i 
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tion in Nortli Carolina. This is plainly shown by the 
decided cases. 

In Chase v. Chase, 2 Allen (Mass.) 101, the rule is 
stated: 

“The objection to the jurisdiction of the court can¬ 
not prevail. The residence of the trustee and cestuis 
quo. trust out of the commonwealth docs not take away 
the power of this court to regulate and control the 
proper administration of trust estates which are cre¬ 
ated bv wills made bv citizens of this state, and which 
have been proved and established in the courts of this 
commonwealth. The legal existence of the trust takes 
effect and validity from the proof of the will, and the 
right of the trustee to receive the trust fund is de¬ 
rived from the decree of the probate court. If the 
trustee is unfaithful or abuses his trust, that court 
lias jurisdiction to remove him, in concurrence with 
this court, on the application of those beneficially in¬ 
terested in the estate * * * .” 

In Smith v. Central Trust Company, 42 N. Y. S. 740, 
the court said: 

“The order of the chancellor of New Jersey, ap¬ 
pointing Mr. Pennington trustee for tlie infants * * # 
is a conclusive answer to this action. By this order 
the chancellor adjudged that a trust for these infants 
was created by the will of their mother Sallie L. D. B. 
Smith and that Mr. Pennington should execute those 
trusts in the room and stead of the trustee named in 
Mrs. Sallie Smith’s will. The order also conferred 
on Mr. Pennington all the rights, powers, and privi¬ 
leges incident to the appointment. This order was 
within the jurisdiction of the court of chancery 7 of 
New Jersey. Mrs. Sallie Smith, the testatrix, was a 
resident of New Jersey. She died there and her will 
was executed and probated there. The proper con¬ 
struction of that will was clearly determinable by the 
courts of New Jersey, and the judgment of its court 
of chancery thereupon cannot be questioned here. The 
appellant attacks the chancellor’s exercise of juris*- 
diction upon the ground that the infants, represented 
by her as testamentary guardian, were not domiciled 
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I 

in the state of New Jersey. This point is witjhout 
merit. The chancellor's jurisdiction did not depend 
upon the residence or domicile of the infants, but 
upon the creation and existence of the trust in] the 
state of New Jersey. It was the fact that Mrs. Smith 
died a resident of that state, and her will was pro¬ 
bated there, which gave the court of chancery juris¬ 
diction. * * * If the appointment was irregularty or 
erroneously made, the New Jersey Courts are qpen 
to the appellant. She can only complain here <j>f a 
lack of jurisdiction, and that complaint, as we have 
seen, is entirely unfounded. * * * It is quite imma¬ 
terial where the trustee places the trust property. 
Wherever he places it, he must account therefoir to 
the courts of New Jersey, and there is not the slight¬ 
est necessitv for calling him into any other juris¬ 
diction. * 

l 

In Swetland v. Sh etland, 105 N. J. Eq. 608, the colurt 
said: j 

“The attack upon the jurisdiction of this court] is 
based upon the fact that the defendant trustee is a 
non-resident and the contention that, therefore, the 
service of the order to show cause and the subpoena 
in this cause in the manner stated confers no juris¬ 
diction over the person of the defendant; * * *. 

**At the time of the creation of this trust and 
execution of both trust agreements, Horace M. Swjet- 
land, the creator, was a resident of and domiciled in 
the state of New Jersey. * * * The entire corpus of 
the trust fund as established by these agreements con¬ 
sisted of personal property. * * *. 

“The rule of law is well settled that the courts [of 
the testator’s domicile and of the state in which the 
will is probated have primary jurisdiction over testa¬ 
mentary trusts.” j 

In Marsh v. Marsh’s Executors, 73 N. J. Eq. 99, 1C)4, 
the court said: j 

“* * * Prima facie, the courts of the testatorj’s 
domicile and of the probate have primary jurisdic¬ 
tion of the accounts of the trustees, and their allow- 
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ance, and the fact that the trustees’ receipts are to 
some extent from the rents of lands in other states, 
does not, I think, affect the right of the court of domi¬ 
cile and probate to pass on all the items of the trus¬ 
tees’ account, both as to charge and discharge, acord- 
ing to the laws of this forum. This results from the 
fact that the trustees derive title through the probate 
of the will and the receipt of letters testamentary 
from the New York court, and that court has there¬ 
fore jurisdiction for the settlement of the trustees’ 
accounts, wherever they may reside. * * * Com¬ 
plainant having gone to those courts, has submitted 
himself to their jurisdiction for the purpose of set¬ 
tling the amount due to the cestuis que trust * * 

In Everhart v. Provident Life & Trust Co., 195 N. Y. S. 
388, the court said: 

“The only real distinction that I can find between 
an executor and a trustee is one of power. Though 
both take their authority from the will, and both are 
accountable primarily for the execution of their trust 
to the courts where the will has been probated, * * * 
yet the trustee has in the execution of his trust dif¬ 
ferent powers and different duties from the executor, 
and a foreign court can more properly assume juris¬ 
diction in an action brought by or against a trustee 
than in an action brought by or against an executor, 
and he can more properly be regarded as an individual 
than an officer of the court. In this state the courts 
of equity have even gone so far as to assume to issue 
a decree against a trustee named in a foreign will to 
execute a trust created by that will, where the trustee 
is a resident of the state. Jones v. Jones, 8 Misc. 
Rep. 660, 30 N. Y. Supp. 177. • • •.” 

The courts of North Carolina, having first undertaken 
to administer the trust, have full control over it and 
orders of the courts of that state are binding. Owens v. 
Ohio Central Railroad Co., 20 Fed. 10, 15, where it is 
said: 


“But one question remains unnoticed, and that is, 
can this court extend its jurisdiction over the de- 



fendant company's property beyond its geographical 
or territorial jurisdiction. This is a trust estate, £nd 
must be administered as an entirety for the protec¬ 
tion of all concerned. It is well settled that the court 
that first takes jurisdiction of a part of a trust estate 

has the legal right to administer upon the whole. 
* # # ? ? 

By accepting his appointment as testamentary trustee 
under the will probated in North Carolina, and by filing 
in the Superior Court of Polk County, North Carolina, 
accounts as sudi trustee, defendant submitted himselfj to 
the jurisdiction of the North Carolina courts in his adniin- 
istration of the trust, which necessarily included the right 
to remove him. The general statutes of North Carolina 
(1943) Chapter 28, Section 53, provide: 

“Trustees appointed in any will admitted to pro¬ 
bate in this state, into whose hands assets come under 
the provisions of the will, shall file in the office of the 
Clerk of the county where the will is probated, inven¬ 
tories of the assets and annual and final accounts 
thereof, such as are required of executors and admin¬ 
istrators. The power of the clerk to enforce the filing 
and his duties with respect to audit and record shall 
be the same as in such cases. This section shall not 
apply to any will in which a different provision! is 
made for filing inventories and accounts.” 

The Restatement of the Law of Conflict of Laws, Sec¬ 
tion 84 states the rule as follows: 

<<#*** A state can exercise through its courts 
jurisdiction over an individual who has done an act 
within the state, as to a cause of action arising out jof 
such act, if, by the law of the state at the time when 
the act was done, a person by doing the act subjected 
himself to the jurisdiction of the state as to subh 
cause of action. 

Comment: j 

“a. The rule stated in this Section is applicable 
even though the person doing the act within the state 
does not intend to subject himself to the jurisdiction 
of the state. A judgment rendered against a persqn 
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who by doing an act within a state has subjected him¬ 
self to the jurisdiction of that state under the rule 
stated in this Section, will be recognized as valid in 
other states.” 

In support of his contention that the North Carolina 
court was without jurisdiction, appellant cites Parker v. 
Kelley , 166 Fed. 968, a District Court decision. There the 
trust was created by deed. The Massachusetts court never 
had occasion to take jurisdiction over its creation or ad¬ 
ministration and it does not appear that the trustee had 
ever submitted to the jurisdiction of the court by account¬ 
ing or otherwise. The case is, therefore, inapplicable 
here. 

Appellant also quotes from Bogert on Trusts, Vol. 3, 
Section 523. The reference therein to the decree being 
void applies to a state of facts which are omitted from 
the quotation, the omission being indicated in the brief 
by asterisks. In the case at bar the trustee was a resi¬ 
dent of North Carolina when appointed, and submitted to 
the jurisdiction of the court. A reading of the entire 
section supports the ruling of the trial court that there 
was ample basis for removal. 

Appellant’s contention would result in an anomalous 
situation. It would mean, in effect, that the will of a 
testator who establishes a trust in reliance upon the stati*- 
tory safeguards of his domicile can be utterly defeated 
by the removal of the trustee and the trust fund from the 
state; that in such event the beneficiaries must pursue the 
trustee to where he may be found and there carry the 
burden and expense of establishing their rights in a for¬ 
eign court. This result should not be and has not been 
countenanced by our legal system. 

Point 3 

Appellant alleges error in the refusal of the trial court 
to permit him to assert a claim for commissions and costs. 



13 


As stated in Owens v. Ohio Central Railroad Company, 
supra, “it is well settled that the court that first tikes 
jurisdiction of a part of a trust estate has the legal right 
to administer upon the whole.” The right to allow dom- 
missions necessarily is included in the right to adminis¬ 
ter. A foreign court, acknowledging the jurisdiction of 
the North Carolina court over the trust, has no right to 
consider a claim for commissions the granting of wljicli, 
certainly in the situation here presented, is a matted of 
discretion. 

Appellant likens his claim to a compulsory counter¬ 
claim, which, unless asserted, would be forever barred. He 
overlooks the recommendation of the Auditor, ratified hnd 
accepted by the lower court, that the claim for commission 
“be denied without prejudice to his right to assert his 
claim in the Courts of the State of North Carolina.” 
(Joint App. 39) 

| 

CONCLUSION 

The establishment of the trust by the Superior Court 
of Polk County, North Carolina, the submission to the 
jurisdiction of that court by appellant indicated by his 
acceptance of the trust and his subsequent accounting, 
and the location of part of the trust estate in North Caro¬ 
lina, all constituted ample basis for the exercise of juris¬ 
diction by the North Carolina court and entitle its ju<Jg- 
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ment to full faith and credit. Having so determined, the 
trial court was correct in refusing to consider appellant’s 
claim for commission. 

The judgment below should be affirmed. 
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